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I.

INTRODUCTION

Unburdened by regulation, the practice of
sending domestic long-distance and international
voice communications over the Internet has flourished. In less than twenty years, Internet calls are
expected to dominate the telecommunications
landscape.' At present, providers of phone-tophone Voice over Internet Protocol ("VoIP" or
"IP telephony"), services are not burdened with
the same regulatory obligations imposed upon
traditional providers of circuit-switched telecommunications services ("Plain Old Telephone Service" or "POTS"). Unlike their competitors in the
heavily regulated telephone industry, the current
regulatory regime exempts IP telephony providers
* Chirie R. Kiser is a partner in the Washington, D.C.
office of Mintz, Levin, Cohn, Ferris, Glovsky and Popeo, P.C.,
and Chair of the firm's Communications Practice Group.
Ch~rie's practice focuses on telecommunications regulation
and telecommunications and Internet-related transactions.
Angela F. Collins is an associate in the Washington, D.C. office of Mintz, Levin, Cohn, Ferris, Glovsky and Popeo, P.C.
Angela's practice focuses on telecommunications regulation
and telecommunications and Internet-related transactions.
The authors may be reached at Mintz, Levin, Cohn, Ferris,
Glovsky and Popeo, P.C., 701 Pennsylvania Avenue, NW Suite
900, Washington, DC 20004-2608; (202) 434-7300-phone,
(202) 434-7400-fax; crkiser@mintz.com, afcollins@mintz.
com; http://www.mintz.com/.
I See Michael Desmond, Enterprise Technology: IP Telephony
Goes to Work, PC WORLD, at http://www.pcworld.com/resources/printable/article/0,aid,53003.clk.pfv,00.asp (Aug.
2001) (stating that large IP-based deployments are underway
because of the potential of large cost savings through the use
of the IP network). IP-based applications, such as voice-enabled commerce, Web-based conference calling and hi-fidelity
PC-to-phone communications, will drive total IP telephone
traffic to 470 billion minutes by 2005. Id. See Press Release,
IDC, IDC Forecasts Web Talk Applications Will Drive IP Telephony Growth to 47% of Total Long Distance Traffic in
2005, at http://www.idc.com/getdoc.jhtml/?ContainerId=pr51114 (Nov. 28, 2000) (explaining that services
such as dialpad.com reached one million registered users in
sixty days and that users of PhoneFree.com are logging in
excess of forty million minutes per month); see also Business
Wire, CommWorks IP Telephony System Surpasses Four Billion

from the obligation to pay hefty access charges
and international settlements. 2 Nor do VoIP
providers need to make lump sum payments into
funds designed to support universal telephone
service. This has given rise to an arbitrage opportunity in which providers of IP telephony can
challenge traditional phone service on a far less
costly basis, contributing in part to the explosive
growth of the young IP telephony industry.
To date, however, VoIP services have been almost exclusively limited to long-distance and international service offerings. The trend is changing; both cable companies and telephone companies are beginning to rollout local exchange VoIP
offerings as well. 3 Accordingly, the technology adMinutes of Voice Traffic, NEWS.COM,

at http://Investor.cnet.com/investor/news/newsitem/0-9900-10287794594-0.html (Nov. 6, 2001) (discussing that CommWorks
IP telephony equipment now carries more than 420 million
minutes of voice traffic per month in North America, Europe
and Asia).
2
See infra Section III.A.2 and Section IV.
I See Vince Vittore, IP Telephony's Second Chance, TELEPHONY, at http://www.net2phone.com/cgi-6in/pagemerge.cgi?
outer-in the news0l&inner=20011126.telephony (Nov. 26,
2001) (recognizing that 2002 will bring a "rush of carriers"
offering lifeline services via IP-based protocols); Press Release, Sprint, Sprint to Become First Incumbent Local Phone
Company to Convert its Network Infrastructure to Next-Generation Packet Network, at http://www3.sprint.com/PR/
CDA?PRCDAPressReleasesDetailsl ,1579,4081,00.html
(Nov. 5, 2001) (announcing Sprint's plans to convert its entire existing circuit-switched network to packet switching);
Chuck's Plan: Cablevision Begins Digital Rollout, CABLEFAX,
Sept. 28, 2001 (discussing Cablevision's plan to add IP telephony to its service offerings); Jeff Baumgartner, Cable Telephony Builds Momentum, MULTICHANNEL NEWS, at http://
www.trinsite.com.multichannelnews/index.asp?layout=print_
page&doc-id=&article (July 30, 2001) (explaining that Comcast will most likely decide to forgo marketing circuitswitched service and that the company "continues to pin its
telephony plans on voice-over-Internet protocol"); Jeff Baumgartner, Time Warner to Take Second VoIP Test Run, MULTICHANNEL NEWS, at http://www.trinsite.com.multichannelnews/index.asp?layout=printpage& docid=&article (Feb. 5, 2001)
(outlining Time Warner's planned VoIP offerings); Jeff
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vances driving the use of VoIP at the local level
will create new regulatory challenges not previ-

ously explored and, in some instances, possibly
beyond the reach of federal regulators. Indeed,
most providers of VoIP take the position that the
service they provide is an information service, not
a "telecommunications service."' 4 While this classification frees VoIP providers from the burdens of
common carrier regulation, it also strips them of
any of the rights or benefits afforded to common
carriers. For example, the use of VoIP for the
provision of local services may affect the interconnection rights of IP telephony providers because
non-telecommunications carriers do not have interconnection rights under Section 251.5 Nor do
non-telecommunications carriers currently have a
right to obtain telephone number resources from
the North American Numbering Plan Administrator. 1 Moreover, state regulators may view the jurisdictional nature of the VoIP local product as
determinative that these services are solely within
7
their state's jurisdiction.
Legislators and regulators are well aware of the
technological gains made by providers of IP te-

lephony and are watching closely as phone-tophone VoIP attains a degree of functional
equivalency to that of a traditional telecommunications service.8 Prodded by regulated telecommunications carriers fearful of having their profits
siphoned away by more agile IP telephony comBaumgartner, Charter Plots IP Field Test in St. Louis, MuLTICHANNEL NEWS, at http://www.trinsite.com.multichannel
news/index.asp?layout=print-page& doc-id=&article Uan. 8,
2001) (explaining Charter Communications' plan to "forgo
the circuit-switched route in favor of Internet protocol for
voice services"); Mass Media, COMM. DAILY, Sept. 3, 2002 (explaining that Comcast hopes to roll out VoIP in parts of Philadelphia in the second quarter of 2003).
4 Brigitte Greenberg, FCC Chooses to Watch and Wait as
VoIP Slowly Moves Forward, COMM. DAILY, Aug. 29, 2002 (stating that Comcast "was circumspect about how [the] company
viewed [VoIP] service").
5 In re Implementation of the Local Competition Provisions in the Telecommunications Act of 1996 and Interconnection Between Local Exchange Carriers and Commercial
Mobile Radio Service Providers, First Report and Order, 11 FCC
Rcd. 15,499, para. 995 (1996) (subsequent history omitted).
The FCC has asked, however, whether it should extend Section 251-type rights to information service providers ("ISPs")
using its general rulemaking authority. In re Computer Ill
Further Remand Proceedings: Bell Operating Co. Provision
of Enhanced Services and 1998 Biennial Regulatory ReviewReview of Computer II and ONA Safeguards and Requirements, Further Notice of Proposed Rulemaking, 13 FCC Rcd.
6040, paras. 94-96 (1998). The FCC recently issued a public
notice asking parties to update and refresh the record in that
proceeding. Further Comment Requested to Update and
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petitors, regulators are beginning to question why
IP telephony providers offering similar functionality to that of circuit-switched services should be
regulated any differently.'- As technological advances and industry convergence continue to blur
the line between IP-based telephony services and
traditional circuit-switched telephone service, this
nascent industry may be treading dangerously
close to the sticky web of telecommunications regulation and its associated costs.
VoIP has provided consumers with a low-cost alternative to traditional long-distance and international POTS for sometime. The growth of this
service has been fueled, in large part, by freedom
from regulation. Providers are now beginning to
look to VoIP as a last mile solution to providing
local voice services as well. This article examines
how VoIP differs from traditional POTS; how the
past and present domestic and international regulation may predict the future regulation of this
service; and what role, if any, states can be expected to play in the growth and demand for local
VoIP services.
II.

WHAT IS IP TELEPHONY?.

For over one hundred years, telephone companies have used circuit-switched technology to
transport voice traffic over the public switched
telephone network ("PSTN"). 10 In a circuitRefresh Record on Computer Ill Requirements, Public Notice,
16 FCC Rcd. 5363 (2001).
6
See, e.g., 47 C.F.R. §52.9(a) (2001) (stating that telephone numbers must be available to telecommunications cariers on an efficient and timely basis) (emphasis added); 47
C.F.R. §52.17 (2001) ("All telecommunications carriers in the
United States shall contribute on a competitively neutral basis to meet the costs of establishing numbering administration.") (emphasis added).
7 See generally Louisiana Pub. Serv. Comm'n v. FCC, 476
U.S. 355, 370 (1986) (finding that the Commission has broad
authority to develop and regulate interstate telecommunications, but has no jurisdiction with respect to "charges, classifications, practices, services, facilities, or regulations for or in
connection with intrastate communication service").
8 See infra Section III (describing the Congress's, the
FCC's and state commissions' views on IP telephony).
9
See generally In re Federal-State Joint Board on Universal
Service, Report to Congress, 13 FCC Rcd. 11,501, para. 3 (1998)
[hereinafter Report to Congress]; H.R. 1291, 106th Cong.
(2000) (proposed to amend the Act to include
"[n]othing ... shall preclude the Commission from imposing access charges on the providers of Internet telephone
services, irrespective of the type of customer premises equipment used in connection with such services").
10 See ALCATEL, VOICE OVER IP FOR CARRIERS, PRESENTATION AT TH-E FEDERAL COMMUNICATIONS COMMISSION, at http:/

Regulation on the Horizon

20031

switched environment, a fixed amount of
bandwidth provides a dedicated transmission path
for the duration of the call, even if no information is being transmitted." The conversation is
routed through a series of switches until it reaches
its final destination, thereby establishing a dedi12
cated line between the participants.
IP telephony, like access to the Internet, relies
on packet switching rather than circuit switching
to deliver voice and data. Data is broken down
into individual packets of digital bits that are
transmitted through numerous switches or routers until they reach their destination. 13 Unlike
the dedicated bandwidth used in circuit switching, each packet of information shares the available bandwidth with other unrelated packets. 14 In
order for this process to work, each packet must
be individually "addressed" with the ultimate destination for that packet. 1 5 Although each packet
may take a different route, the packets are reassembled once they reach their destination. Because the process of packetizing, transmitting and
de-packetizing the conversation must be done
quickly and seamlessly to avoid any disruption in
the conversation, IP telephony uses a real time
transport protocol ("RTP") 16 to ensure that the
packets are delivered in a timely manner.17
There are three general methods for providing
IP telephony services to consumers: computer-tocomputer, telephone-to-computer (and vice
versa) and phone-to-phone.' 8 Phone-to-phone IP
telephony may be provided using either the public Internet or a private IP-based network.19 In either of these situations, "gateways" must be used
to allow the standard circuit-switched telephones
to communicate with the packet-switched IP-

based network or Internet. 20 The first gateway
converts the circuit-switched signal from one
user's telephone into digital data, which is then
packetized and transmitted over the public Internet with other data communication or over the
service provider's private IP network. Once the
packetized data reaches its destination, a second
gateway reassembles the packets, de-packetizes
the data and converts the data back to a circuitswitched signal. 2 1 The gateways could be in the
same local area, in the case of local IP telephony
calls, or in two different calling areas, states or
countries in the case of an interexchange, interstate or international transmission.
Rather than a standard phone, computer-tocomputer IP telephony uses a microphone, speakers, a sound card, software that provides access to
the Internet and an Internet connection, preferably a fast connection such as a cable modem. Like
an e-mail message, once addressed to the proper
destination, the call travels over the Internet to
the distant computer. Beyond their normal
monthly Internet-access fees, consumers generally
pay no additional charges for calls using com22
puter-to-computer technology.
Computer-to-telephone IP telephony is very
similar to computer-to-computer IP telephony
and likewise uses a microphone, speakers and a
sound card. Computer-to-telephone IP telephony, however, also requires special software so
that the subscriber can place calls to individuals
who may not have access to a computer.2 3 In addition, unlike computer-to-computer IP telephony, there may be a small per-minute charge for
24
this feature.

/www.fcc.gov/Bureaus/Engineering-Technology/ Public_
Notices/2001/d011369a.ppt (June 15, 2001) [hereinafter AL,

connectionless data. See NEWTON'S

CATEL PRESENTATION].
1
See Hank Intven et al., Internet Telephony - The Regulatory
Issues, at http://www.itu.int/osg/sec/spu/ni/iptel/regulatory/index.html (Apr. 1998) [hereinafter lntven].
12 See id.

See SEARCHNETWORKING.COM, IP

at http://
www.whatis.com (July 10, 2001) [hereinafter WHAT is IP TELEPHONY].
14
See id.
15
See Intven, supra note 11.
16
Developed by the Internet Engineering Task Force
13

TELEPHONY,

("IETF"), RTP adds a layer to the Internet protocol. It is designed to address problems caused when real-time interactive
exchanges, such as video, are transported over local area networks ("LANs") that were designed for data. Running video

on a LAN means you can encounter significant end-to-end
latency. RTP's approach is to give video higher priority than
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(17th ed. 2001).
17 See SEARCHNETWORKING.COM, VOIP, at http://search
networking.techtarget.com/sDefinition/0,,gci7_gci214148,
00.html (uly 10, 2001).
18

Jeff Tyson, How IP Telephony Works, at http://www.how

stuffworks.com/ip-telephony.htm/printable

(July 5, 2001)

[hereinafter Tyson].
19 Report to Congress, supra note 9, para. 84.
20 Tyson, supra note 18. A gateway is similar to the

switching system in a traditional telephony environment. In
addition, IP telephony providers can purchase dedicated circuits from other carriers and use those circuits to originate or
terminate IP-based calls. Report to Congress, supra note 9, para.
89.
21 Tyson, supra note 18.
22
Id.
23
24

Id.
Id. (describing Net2Phone's calling plans in which the
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III.

REGULATION: PAST, PRESENT AND
FUTURE

Currently, IP telephony is largely unregulated
by the Federal Communications Commission
("Commission" or "FCC"), the international community or the various state commissions. As the
technology for VoIP advances, creating more costeffective offerings with minimal quality of service
distinctions, each of these regulators will be
forced to reexamine existing regulatory policies.
Based on current debates, the ultimate determination of whether, or the degree to which, regulation will be extended to VoIP services will most
likely turn on public safety and public interest

concerns. 25

first five minutes of the call is free and every minute after five
minutes is 3.9 cents per minute).
25
In the Report to Congress, the Commission stated that
some forms of IP telephony would probably be subject to universal service obligations, yet the Commission noted its authority to forbear from the other forms of regulation that
generally accompany universal service obligations (i.e., consumer protection and public safety regulations). Report to
Congress, supra note 9, paras. 91-92. More recently, the Commission has expressed similar concerns that its classification
of wireline broadband Internet-access services as information
services (which would remove those services from traditional
common carrier regulation) would have implications on telecommunications service providers' basic public protection
obligations - national security, network reliability and consumer protection. In re Appropriate Framework for Broadband Access to the Internet over Wireline Facilities, Universal Service Obligations of Broadband Providers; Computer
III Further Remand Proceedings: Bell Operating Co. Provision of Enhanced Services; 1998 Biennial Reg. Review - Review of Computer III and ONA Safeguards and Requirements, Notice of Proposed Rulemaking, 17 FCC Rcd. 3019, para.
54 (2002) [hereinafter Wireline BroadbandNPRM]. Although
the Commission's Wireline Broadband NPRM appears to restrict its review to wireline broadband Internet access services, which arguably exclude VoIP because it is not an Internet access service, the Wireline Broadband NPRM does ask
whether universal service will be affected by a migration of
voice traffic to broadband platforms. Id. para. 82. While any
ruling in this proceeding would not appear to be determinative of the degree of regulation VoIP services will be subject
to, it will be instructive because phone-to-phone VoIP services have been determined by the Commission to more
closely resemble traditional basic transmission offerings. See
Report to Congress, supra note 9, para. 83; see also infra notes
36-40 and accompanying text (explaining the Commission's
findings in the Report to Congress). Presumably, if such regulatory obligations are imposed on "information services" they
are likely to extend to phone-to-phone VoIP services.
26
As part of the FCC's effort to overhaul the interstate

A.
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The Federal Communications Commission
Distinction: Telecommunications Service/
Information Service

The stakes of avoiding telecommunications regulation are high. In the United States, the typical
long-distance provider pays about two cents per
minute for the origination and completion of domestic interstate calls on the networks of local
phone companies. 26 Long-distance companies
can pay over 30 times as much to terminate calls
abroad. 27 Tack on a federally mandated annual
"contribution" of approximately 7.2 percent of
company revenues for the support of affordable
universal telephone service, and it becomes abundantly clear just how costly telecommunications

access charge regime, it has issued several access charge-related decisions, all of which are intended to lower the costs of
interexchange carriers or local carriers to use the network
facilities of other carriers to complete calls. These include
the adoption of a plan to decrease access charges paid by
long-distance companies to price cap local exchange carriers
by $3.2 billion. The plan became effective on July 1, 2000. In
re Access Charge Reform, Price Cap Performance Review for
Local Exchange Carriers, Low-Volume Long-Distance Users,
Federal-State Joint Board on Universal Service, Sixth Report
and Order, 15 FCC Rcd. 12962 (2000) [hereinafter CALLS Order]; see also Rivka Tadjer, Long-Distance Offers a Dime a Dozen,
INTERNET WEEK, Apr. 6, 1998, at T22; see also David Poppe,
Virtual View, MIAMI HERALD, Aug. 10, 1998, at 15. In addition,
the FCC recently initiated a proceeding to examine all intercarrier compensation schemes. In re Developing a Unified Intercarrier Compensation Regime, Notice of Proposed Rulemaking, 16 FCC Rcd. 9610 (2001) [hereinafter IntercarrierCompensation NPRM]. Pending the resolution of a unified compensation regime, the FCC adopted interim regimes for ISPbound traffic and access charges paid by interexchange carriers to CLECs. In re Implementation of the Local Competition
Provisions in the Telecommunications Act; Intercarrier Compensation for ISP-Bound Traffic, Order on Remand and Report
and Order, 16 FCC Rcd. 9151 (2001) [hereinafter ISP Intercarrier Compensation Order], remanded by, WorldCom, Inc. v. FCC,
288 F.3d 429 (D.C. Cir. 2002) (remanding, but not vacating,
the ISP Intercarrier Compensation Order because the FCC had
no basis to rely on Section 251(g) for its determinations),
reh', en banc, denied, 2002 U.S. App. Lexis 20541 (D.C. Cir.
Sept. 24, 2002); In re Access Charge Reform; Reform of Access Charges Imposed by Competitive Local Exchange Carriers, Seventh Report and Order and Further Notice of Proposed
Rulemaking, 16 FCC Rcd. 9923 (2001).
27

See INTERNATIONAL BUREAU, FEDERAL COMMUNICATIONS

COMMISSION,
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ACCOUNTING RATES, at http://www.fcc.gov/
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regulation could be to the burgeoning IP telephony industry.

2

In the United States, VoIP's avoidance of the
above burdens rests upon an artificially imposed
regulatory distinction: telecommunications services, such as basic local telephone service and
long-distance service, are subject to all of the trappings of telecommunications regulation (e.g., access charges and universal service contributions)
while information services, such as e-mail and Internet access, are not.29 Born out of the latter cat-

egory, VoIP has flourished regulation-free.
The manner in which a service is defined ultimately determines whether or not it will be dragged into the labyrinth of filing requirements and
subsidization schemes that characterize telecommunications regulation. The Communications
Act of 1934, as amended ("Act"), defines "telecommunications" as "the transmission, between
or among points specified by the user, of information of the user's choosing, without change in the
form or content of the information as sent and
received." 30 "Telecommunications service" is "the
offering of telecommunications for a fee directly
3
to the public... regardless of the facilities used." '
"Information services," on the other hand, are
"the offering of a capability for generating, acquiring, storing, transforming, processing, retrieving, utilizing, or making available information via
28
See Proposed Second Quarter 2002 Universal Service
Contribution Factor, Public Notice, 17 FCC Rcd. 4451 (2002);
Proposed First Quarter 2002 Universal Service Contribution
Factor, Public Notice, 16 FCC Rcd. 21,329 (2001) [collectively
Universal Service PublicNotices]. All providers of telecommunications service must contribute to the Universal Service
Fund. The fund was established to support affordable basic
telecommunications services for (1) low-income customers,
(2) customers in high cost rural areas and (3) schools, libraries and rural health care providers. The fund also supports
access to advanced telecommunications services for schools,
libraries and rural health care providers. See 47 U.S.C. §254

(2000).
29
In its Access Charge Reform Order, the Commission concluded that ISPs are not subject to the existing access charge
system because they use the local telephone network in a
manner analogous to other "end users," rather than in the
manner that interexchange carriers ("IXCs") use the network. See In reAccess Charge Reform, Price Cap Performance
Review for Local Exchange Carriers, Transport Rate Structure and Pricing, and End User Common Line Charges, First
Report and Order, 12 FCC Rcd. 15,982, paras. 344-48 (1997)
[hereinafter Access Charge Reform Order], affd Southwestern
Bell Tel. Co. v. FCC, 153 F.3d 523 (8th Cir. 1998). As a result, ISPs are allowed to use the same state-tariffed business
services and pay the same federal charges, including subscriber line charges, as other end users. ISPs (and by extension their customers) do not pay any interexchange carrier

telecommunications." 32

Phone-to-phone

IP-based telephony services

blur the line between "telecommunications" and
the "information service" aspects of Internet access. The problem: the IP telephony industry may
be getting a bit too good at what it does. Until
recently, providers of IP telephony have not been
able to pose a viable competitive threat to providers of traditional circuit-switched telecommunications services because IP telephony providers
could not offer comparable quality of service
("QoS") and reliability. Due to considerable QoS
advances, however, the gap between POTS and IP
telephony appears to be narrowing.3 3 Indeed,
several providers of VoIP have made bold assertions that they can offer services with the same
functionality and reliability as circuit-switched services.3 4 Further evidence of the diminishing dif-

ferences between POTS and VoIP is the ability of
consumers to purchase a telephone handset that

will connect them directly to a provider of VoIP

35
long-distance service with the push of a button.
Although QoS remains an obstacle to the
proliferation of phone-to-phone IP services, a
number of observers - including the FCC have remarked that it has begun to "resemble
traditional basic transmission offerings" and
might have to be regulated as telecommunications. 36 In its Report to Congress, the Commission

access charges. Id.; see also ISP IntercarrierCompensation Order,
supra note 26, para. 11 (reaffirming this conclusion); Intercarrier Compensation NPRM, supra note 26, para. 6 (same).
30
47 U.S.C. §153(43) (2000).
31 47 U.S.C. §153(46) (2000).
32
47 U.S.C. §153(20) (2000).
33 Some sources report that buyers are reluctant to continue to invest in circuit-switched equipment that may soon
be obsolete. Telecom, COMM. DAILY, July 12, 2002. More importantly, IP-based equipment allows businesses to lower
costs "by reducing telephone toll charges and operations
costs." Id. While the industry's growth slowed in recent
months, shipments of IP-based equipment "are projected to
grow to 42 million in 2007 from 1.9 million last year." Id.
34 Alcatel's Voice Over IP Solution Achieves Up to Spec Certification from the Tolly Group, M2 PRESSWMRE, May 11, 2000.
35
Panasonic's Digital Spread Spectrum cordless telephone has a button that connects the customer directly to
Net2Phone's long-distance at a rate of 3.9 cents per minute.
Press Release, Panasonic, New Panasonic 900MHz
'GigaRange' Digital Spread Spectrum Telephones Offer Enhanced Features, at http://www8.techmall.com/techdocs/
NP000531-2.html (May 30, 2000).
36 As the Commission recognized, "to the extent that we
conclude that certain forms of 'phone-to-phone' IP telephony services should be characterized as 'telecommunications
services,' the providers of those services would fall within the
1996 Act's mandatory requirement to contribute to universal
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stated "certain 'phone-to-phone IP telephony' services lack the characteristics that would render
them 'information services' within the meaning of
the statute, and instead bear the characteristics of
'telecommunications services.' " 37 The Commission tentatively defined the term "phone-to-phone
IP telephony" to mean instances in which the provider: (1) holds itself out as providing voice telephony or facsimile transmission service; (2) allows customers to use the same CPE (telephone
handsets) used to make voice calls over the PSTN;
(3) permits calls to ordinary telephone numbers;
and (4) transmits calls without making any net
change in form or content 3 8 The significance of
the FCC's definition is that it reflects the first time
the FCC took steps to distinguish the types of IP
telephony and how those services compare to
"telecommunications services" thus bringing
phone-to-phone IP telephony closer to regulation.
Despite these similarities, the Commission
stopped short of finding that phone-to-phone IP
telephony is a telecommunications service, noting
that it would be inappropriate for the Commission "to make any definitive pronouncements in
the absence of a more complete record focused
on individual service offerings.""' The Commission also explained that it should "avoid creating
regulatory distinctions based purely on technology," noting that "Congress did not limit 'telecommunications' to circuit-switched wireline

transmission, but instead defined that term on the
basis of the essential functionality provided to
users." 40 The FCC has historically applied its authority consistent with this statutory definition of
"telecommunications." Generally, it is irrelevant
what technology a provider utilizes to provide
"telecommunications services." For example, carriers using 39 GHz, microwave or data packet
switched technologies to provide telecommunications services to the public have all been subject to
the FCC's Title II regulations as common carriers. 4' The Commission most recently reiterated
this principle in the Wireline Broadband NPRM,
concluding that "the statute and our precedent
suggest a functional approach [to regulation], focusing on the nature of the service provided to
consumers, rather than one that focuses on the
technical attributes of the underlying architec-

service mechanisms."
14.

Point Microwave Radio Service and Proposed Amendments
to Parts 21, 43, and 61 of the Commission's Rules, Final Report
and Order, 78 F.C.C.2d 1291, para. 2 (1980) (noting that the
FCC received 2560 applications for the provision of common
carrier services via microwave facilities).
42
Wireline Broadband NPRM, supra note 25, para. 7 n.10.
4-3 47 U.S.C. §151 (2000) (describing the obligation to
provide service to all citizens of the United States).
Universal service historically consisted of high-cost loop
support, which provides support to eligible carriers serving high-cost areas, and Lifeline/LinkUp, which provides support to low-income consumers for telephone
service and installation. Section 254 of the Act also directed the Commission to create the schools and libraries program and the rural health care program, which
both provide support to schools, libraries, and rural
health care providers, respectively, for telecommunications services and Internet access. All of these mechanisms are referred to collectively as 'universal service.'

Report to Congress, supra note 9, para.

Id. paras. 83, 89.
Id. para. 88.
39
Id. paras. 83, 91.
40
Id. para. 98. Thus far, the Commission's statements regarding the provision of IP telephony also suggest that the
Commission has not yet distinguished, for regulatory purposes, IP telephony based on whether it is provided over the
public Internet or over separate private IP networks. Id. para.
84 n.173.
41
See generally, e.g.,
In re Independent Data Communications Manufacturers Association Petition for Declaratory Ruling that AT&T's InterSpan Frame Relay Service is a Basic Service; and American Telephone & Telegraph Co., Petition for
Declaratory Ruling that All IXCs Be Subject to the Commission's Decision on the IDCMA Petition, Memorandum Opinion
and Order, 10 FCC Rcd. 13,717, paras. 22, 54 (1995) (finding
that all interexchange carriers must offer packet-switched,
frame relay service on a common carrier basis); In re Winstar
Wireless Fiber Corp., Request for Waiver of Sections
101.65(a) (3) and 101.305(d) of the Commission's Rules, Order, 14 FCC Rcd. 118, para. 5 (1999) (noting that Winstar's
operations using fixed-wireless technology are common carrier in nature); In re Establishment of Polices and Procedures
for Consideration of Applications to Provide Specialized
Common Carrier Services in the Domestic Public Point-to37

38

ture."42

1. Information Service Providers Are Free from USF
Contributions
The concept of "universal service" has been in
place nearly since the birth of local phone service. 43 In their simplest forms, universal service

programs are designed to ensure that low-income
consumers have access to local phone service at
reasonable rates. 44

The Commission's current

universal service program also provides financial

See Wireline Broadband NPRM, supra note 25, at 3048 n.115.
44
See Report to Congress, supra note 9, para. 7 (stating that

before the passage of the Telecommunications Act of 1996,
"charges to long distance carriers and rates for certain intrastate services provided to carriers and to end users were

priced above costs, which enabled local telephone companies
to keep rates for basic local telephone service at affordable

levels throughout the country"). In the Telecommunications
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support to companies that provide telecommunications services, Internet access and internal connections to schools, libraries, and rural health
care providers and in areas of America where the
cost of providing service is high. 45 In addition to
the federal fund, many states have established or
are in the process of establishing some type of
46
state universal service funding mechanism.
Federal universal service obligations apply to all
telecommunications carriers that provide interstate telecommunications services, with each carrier contributing "on an equitable and non-discriminatory basis." 4 7 In addition, universal service
obligations may be placed on "any other provider
of interstate telecommunications" if the Commission believes the public interest would be served
by doing so. 4 3 To fund universal service, all cov-

ered providers contribute a certain percentage of
the amount billed to their residential and business customers for interstate and international
telecommunications services into a central fund.
The exact percentage that companies contribute
is adjusted every quarter based on projected universal service demands. 49 States with universal
service programs likewise have established contribution formulas. Indeed, the purpose of the
Commission's Report to Congress was to classify carriers as providers of either information services or
telecommunications services and thereby determine whether they were required to contribute to
Act of 1996, Congress codified this commitment to universal
service and directed that "[c]onsumers ... in rural, insular,
and high cost areas, should have access to telecommunications and information services ...that are reasonably compa-

rable to those services provided in urban areas and that are
available at rates that are reasonably comparable to [those]
in urban areas." 47 U.S.C. §254(b) (3) (2000).
45
47 U.S.C. §254 (2000).
46

NATIONAL EXCHANGE CARRIER ASSOCIATION, STATE UNI-

VERSAL SERVICE FUND SUMMARIES, at

http://www.neca.org/

susfsum.pdf (Aug. 24, 2000).
47
47 U.S.C. §254(d) (2000).
48

Id.

49

For example, for the first quarter of 2002, the univer-

sal service contribution factor is 6.8086 percent, and for the

second quarter of 2002, the contribution factor is 7.2805. See

the federal universal service fund. 50
In its Universal Service Order in 1997, the Commission found that Internet access services do not
fall within the definition of "telecommunications
service" and therefore Internet service providers
("ISPs") are not required to make contributions
to the universal service fund. 5' The Commission
reasoned that, because Internet access services "alter the format of information through computer
processing applications such as protocol conversion and interaction with stored data," they are information services for purposes of universal ser52
vice and not subject to contribution obligations.
As discussed above, in its Report to Congress, the
FCC stopped short of characterizing phone-tophone IP telephony as a telecommunications service. In a NPRM addressing the streamlining of
the universal service system, the Commission reiterated its view that certain forms of phone-tophone IP telephony bear the characteristics of
telecommunications services, which could subject
those services to mandatory universal service obligations. 53 The Commission is now seeking further

comment on the issue, stating that "the accelerating development of new technologies like 'voice
over Internet' increases the strain on regulatory
distinctions such as interstate/intrastate and telecommunications/non-telecommunications, and
may reduce the overall amount of assessable revenue reported under the current system." 54 While
Report to Congress, supra note 9, paras. 73-82 (discussing addi-

tional reasons to classify Internet access as an "information
service," e.g., Internet access providers do not offer a "pure

transmission path," but conceding that Internet access involves data transport elements).
53

In re the Matter of Federal-State Joint Board on Uni-

versal Service, Notice of Proposed Rulemaking, 16 FCC Rcd.
9892, para. 13, n.44 (2001).
54 In re Federal-State Joint Board on Universal Service;

1998 Biennial Regulatory Review-Streamlined Contributor
Reporting Requirements Associated with Administration of
Telecommunication Relay Service, North American Numbering Plan, Local Number Portability, and Universal Service
Support Mechanisms; Telecommunication Services for Individuals with Hearing and Speech Disabilities, and the Ameri-

cans with Disabilities Act of 1990; Administration of the

51
In re Federal-State Joint Board on Universal Service,
Report and Order, 12 FCC Rcd. 8776, para. 789 (1997) [herein-

North American Numbering Plan and North American Numbering Plan Cost Recovery Contribution Factor and Fund
Size; Number Resource Optimization; Telephone Number
Portability; Truth-In-Billing and Billing Format, FurtherNotice

after Universal Service Order]. The U.S. House of Representa-

of Proposed Rulemaking and Report and Order, 17 FCC Rcd.

Universal Service Public Notices, supra note 28.
50
Report to Congress, supra note 9, para. I & n.1.

tives recently passed a bill buttressing the FCC's decision to
exempt ISPs from the payment of access charges. The Bill
forbids the Commission from imposing access charges on
ISPs for the support of universal service. H.R. 1291, 106th
Cong. §2 (2000).
52

Universal Service Order,supra note 51, para. 789; see also

3752, para. 13 (2002); see also United States General Accounting Office, Federal and State Universal Service Programs and Chal-

lenges to Funding, GAO-02-187, at 21-23 (rel. Feb. 2002) ("IP
Telephony may not be an immediate threat to federal funding of universal service but may threaten its long-term viability.").
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the Commission has not yet reached a definitive
conclusion on the classification of IP telephony
services, it is clear that the Commission regards
universal service as a fundamental obligation 5 5 a
position that is supported by key members of Con56
gress.
The degree of importance the Commission
places on its universal service obligation is highlighted in its recent decision addressing the classification of cable modem service and in its recent
NPRM to address the appropriate framework for
broadband access to the Internet over wireline facilities and the application of universal service ob-
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modem service, for the purpose of this proceeding, as "a service that uses cable system facilities to
provide residential subscribers with high-speed Internet access, as well as many applications or functions that can be used with high-speed Internet
access."59 Cable operators can provide VoIP services as a feature of their cable modem services.
These VoIP services, like other VoIP services, are
treated as information services. This treatment arguably is further reinforced by the Commission's
Cable Modem Ruling.
In this respect, the Commission found that

cable modem service as currently offered by cable
operators is an integrated offering - the telecommunications component is not separable from the
data processing or information service capabilities
of the service. 6° Cable operators providing cable
modem service over their own facilities are not of
fering telecommunications service to end users;
rather, they are using telecommunications to provide end users with cable modem service. 6 1 In the
NPRM portion of the Cable Modem Ruling, the
Commission seeks comment on what factors
would indicate that a cable operator is offering a
stand-alone telecommunications service and asks
62
what regulations should apply to that service.
Importantly, the Commission asks whether it
would be appropriate to forbear from common
carrier regulation where a cable operator is offering a stand-alone telecommunications service to
ISPs or subscribers. 63 The Commission tentatively
concluded that forbearance would be justified because common carrier regulation is not necessary
for the protection of consumers or to ensure that
rates are just and reasonable and not unjustly or
64
unreasonably discriminatory.
In the Wireline Broadband NPRM, the Commission reviews the historical "assumption that consumers use the network for traditional voice-related services and that those voice services are
provided over circuit-switched networks." 65 The
Commission's review is prompted by the need to
assess the affect of traditional services migrating
to a broadband platform. The fundamental question of this proceeding is: "[i]n an evolving tele-

55 Report to Congress, supra note 9, para. 4 ("[O]ur duty
and intention [is] to ensure that financial support for federal
universal service support mechanisms is maintained."); Wireline BroadbandNPRM, supra note 25, para. 65 (the Commis-

that is not subject to open access requirements. Many of
these parties believe the FCC should have classified cable
modem service as a telecommunications service and imposed
telecommunications regulation on the service. See Brand X

ligations to broadband providers.5

7

In the Cable

Modem Ruling, the Commission determined that
cable modem service is properly classified as an
interstate information service subject to Title I
regulation, not a cable service subject to Title VI
regulation, and that there is no separate offering
of telecommunications service by cable modem
providers. 58

The Commission defines cable

sion will continue to pursue and protect the core objectives
of universal service).
In preparing the Report to Congress, the Commission
considered thousands of comments from interested parties,
including Representative White and Senators Snowe, Rockefeller, Kerrey, Stevens, Burns, McCain, Ashcroft, Ford, Abraham and Wyden. See Report to Congress, supra note 9, at
11,501, apps. A, B (listing all the parties filing comments for
the Commission's consideration).
56

57
See In re Inquiry Concerning High-Speed Access to the
Internet Over Cable and Other Facilities; Internet Over
Cable Declaratory Ruling; Appropriate Regulatory Treatment for Broadband Access to the Internet Over Cable Facili-

ties, Declaratory Ruling and Notice of Proposed Rulemaking, 17
FCC Rcd. 4798, para. 110 (2002) [hereinafter Cable Modem
Ruling]; Wireline Broadband NPRM, supra note 25, para. 65. As
expected, several groups have appealed the FCC's finding

that cable modem service is an interstate information service

Internet v. FCC, Nos. 02-70518, 02-70684, 02-70685, 0270686, 02-70879, 02-70518, 02-70684, 02-70685, 02-70686, 0270879 (9th Cir. filed Mar. 22, 2002). The appeals filed thus

far will be consolidated and heard in the Ninth Circuit,
which has previously found (contrary to the FCC's statements
that the definitions are mutually exclusive) that cable

modem service was both an information service and a telecommunications service. Therefore, there is a chance that
the Ninth Circuit may overturn the FCC's finding that cable
modem service is an information service.
58

59

Cable Modem Ruling, supra note 57, para. 7.

Id. para. 31.

60 Id. para. 39.
"1 Id. para. 41.
62

Cable Modem Ruling, supra note 57, para. 93.

63

Id.

65

Wireline Broadband NPRM, para. 66.

64

Id. para. 95.
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communications marketplace, should facilitiesbased broadband Internet access providers be required to contribute to support universal service
and, if so, on what legal basis?"6 6 This proceeding
is intended to build on the Commission's analysis
in the Report to Congress, which is the primary proceeding in which the Commission has previously
analyzed VoIP services. As indicated above, this
proceeding does not appear to seek to resolve the
classification issues of phone-to-phone VoIP services raised in the Report to Congress. However, it
does specifically ask commenters "whether they
expect voice traffic to migrate to broadband Internet platforms" and what potential impact such
migration may have on the Commission's "ability
to support universal service in an equitable and
nondiscriminatory manner.

67

Information Service ProvidersAre Free from
IntercarrierCompensation

2.

Using a similar analysis to that employed in the
Universal Service Order,the FCC also decided to exempt ISPs from the payment of access charges. In
its Access ChargeReform Order,the Commission concluded that ISPs are not subject to the existing access charge system because an ISP's use of the local telephone network is more akin to the manner
in which the typical phone customer or "end
user" makes use of the local telephone network,
as opposed to the manner in which a long-dis66

Id.

67

Id. para. 82.

68

Access Charge Reform Order, supra note 29, paras.

344-48. The FCC reaffirmed this conclusion in the ISP Intercarrier Compensation Order and IntercarrierCompensation NPRM.
See ISP IntercarrierCompensation Order, supra note 26, para. 11;
IntercarrierCompensation NPRM, supra note 26, para. 6.
Similarly, the FCC has said that computer-to-computer
69
IP telephony is not a telecommunications service, primarily
because vendors who sell the software and hardware needed
to make IP voice calls with a computer are merely selling customer premises equipment ("CPE"), not the transmission capacity contemplated in the Act's definition of "telecommunications service." Likewise, the FCC has reasoned that ISPs
generally have no way of knowing whether their customers

are using Internet access services to make computer-to-computer voice calls or simply to surf the web. See Report to Congress, supra note 9, paras. 77, 87.

Section 251(b)(5) of the Communications Act purports to extend reciprocal compensation to all "telecommunications;" the FCC initially limited the reciprocal compensation requirement to local traffic. See 47 C.F.R. §51.701(a)
70

(2001) ("The provisions of this subpart apply to reciprocal

compensation for transport and termination of telecommunications traffic between LECs and other telecommunica-

tance provider ("interexchange carrier" or "IXC")
uses the network. 68 As a result, ISPs can purchase
telephone lines in the same manner and at the
same prices as a typical business customer, permitting the ISP to use local telephone networks to
link their customers to the Internet at no additional cost for local network access. 69
Interconnection arrangements between carriers
are currently governed by a complex system of intercarrier compensation regulations that vary
based upon whether the interconnecting party is
a local exchange carrier, an interexchange carrier, a commercial mobile radio service ("CMRS")
carrier or an enhanced service provider, and
whether the service is classified as local or longdistance, interstate or intrastate, or basic or enhanced. "Access charges" are the payments that
long-distance carriers and wireless providers make
to local exchange carriers to originate and terminate long-distance calls over local carrier facilities.
"Reciprocal compensation" is paid by one local
exchange carrier to another for the transport and
termination of local calls. 70 As a general matter,
FCC rules govern access charges for interstate
long-distance calls; state rules govern intrastate access charges. 7' The FCC has penultimate jurisdic-

tion over reciprocal compensation required by
72
Section 251 (b) (5) of the Communications Act.

However, state commissions also have a role
through their oversight of interconnection agreements between incumbent and competitive local
tions carriers."). This rule has since been modified to make
reciprocal compensation applicable to all traffic, subject to
certain exceptions. See ISP Intercarrier Compensation Order,
supra note 26, para. 34. But see American Tel. & Tel. Corp. v.
Iowa Utils. Bd., 525 U.S. 366, 367 (1999) (upholding the
Commission's jurisdiction over Section 251(b) (5) traffic); see
generally Bell At. Tel. Cos. v. FCC, 206 F.3d 1 (D.C. Cir. 2000)
(upholding the Commission's authority over such traffic); see
also WorldCom, Inc. v. FCC, 288 F.3d 429 (D.C. Cir. 2002)

(several competitive carriers and state utility commissions
have challenged the Commission's decisions and authority
regarding the nature of ISP-bound traffic). To be clear, the
ISP Intercarrier Compensation Order only addressed reciprocal
compensation and did not modify the Commission's current
access charge regime. That regime will remain in place
pending the outcome of the Commission's review of all inter-

carrier compensation mechanisms (i.e., both reciprocal compensation and access charges) in the IntercarrierCompensation
NPRM proceeding.
71 47 U.S.C. §152 (2000).
72
47 U.S.C. §251(b) (2000); AT&T Corp. v. Iowa Utils.

Bd., 525 U.S. 366 (1999) (upholding the FCC's general
rulemaking authority to enact rules dealing with the local
competition provisions added by the Telecommunications
Act of 1996).
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exchange carriers, which generally establish the
specific rates and terms for reciprocal compensa73
tion.
The FCC has long exempted ISPs (and their
predecessors, "enhanced service providers") from
the payment of interstate access charges. 74 The

FCC recently concluded that Sections 201 and
251 (i) of the Communications Act affirm its role
"in continuing to develop appropriate pricing
and compensation mechanisms for traffic - such
as Internet-bound traffic - that travels over convergent, mixed, and new types of network architectures. " 7 5 The FCC's decision regarding com-

pensation for the termination of ISP-bound traffic
may be instructive as to the FCC's likelihood of
imposing access charges or other intercarrier
compensation regimes on VoIP traffic where
none have previously been imposed.7 6
The Commission refused to permit carriers to
recover costs for ISP-bound traffic terminated on
their networks if the carrier was not terminating
such traffic prior to the issuance of the FCC's decision. 77 The FCC in essence established a "billand-keep"7 8 regime for all carriers not yet terminating ISP-bound traffic. As discussed below, this
application of the ISP IntercarrierCompensation Or73

47 U.S.C. §252 (2000).

74

In its Access Charge Reform Order, the Commission con-

cluded that ISPs are not subject to the existing access charge
system because they use the local telephone network in a
manner analogous to other "end users," rather than in the
manner that interexchange carriers ("IXCs") use the network. As a result, ISPs are allowed to use the same state-tariffed business services and pay the same federal charges, including subscriber line charges, as other end users. ISPs
(and by extension their customers) do not pay any inter-

76

ceives from the other network ....

Bill and keep does not,

however, preclude intercarrier charges for transport of traffic
between carriers' networks." Id.
79 The National Association of Regulatory Utility Commissioners ("NARUC") and several other state commissions
(in addition to a number of competitive carriers) challenged
the ISP IntercarrierCompensation Order at the United States

On May 3, 2002, the D.C. Circuit remanded the ISP

tion. See infra note 76.
8(1
ISP IntercarrierCompensation Order, supra note 26, para.

Intercarrier Compensation Order back to the FCC.

See

WorldCom, Inc. v. FCC, 288 F.3d 429 (D.C. Cir. 2002). The
court found that the FCC could not reasonably rely on Section 251 (g) to reach its decision. Id. at 434. In light of that
finding, the court did not address the other issues on appeal,
such as the mirroring rule or the new market rule. Moreover, the court did not vacate the ISP IntercarrierCompensation

Order. Id. at 430. Several parties have filed petitions for rehearing, which the court is currently considering. The FCC
has yet to issue further notice of proposed rulemaking in response to the court's remand.
77

own end-users the cost of both originating traffic that it delivers to the other network and terminating traffic that it re-

ISP IntercarrierCompensation Order, supra note 26, para.

supra note 29, paras. 344-48.
75

der is consistent with the FCC's overall goal to establish a "bill-and-keep" regime for all intercarrier
compensation arrangements. It further suggests
that where no exchange of compensation currently exists, (e.g., information services and VoIP
service), the Commission will be reluctant to impose such intercarrier compensation requirements. The states have challenged the FCC's assertion ofjurisdiction. 79 Nonetheless, it would appear that, at least in the first instance, the scope of
IP telephony providers' liability for intercarrier
compensation for interstate access and reciprocal
compensation, if any, is likely to be determined by
the FCC, regardless of whether an IP telephony
offering is local or interstate. 80
Significantly, the FCC's intercarrier compensation regime has undergone many changes in recent years. Most recently, the Commission
adopted an interim regime to revise the access
charge payments long-distance carriers make to
competitive local exchange carriers ("CLECs") in
order to bring those rates closer to incumbent local exchange carrier ("ILEC") rates. 8 ' At the
same time it established the interim regime, the
Commission released a NPRM seeking comment
on its proposal to establish "bill-and-keep" as a

Court of Appeals for the District of Columbia Circuit.
WorldCom, Inc. v. FCC, 288 F.3d 429 (D.C. Cir. 2002). The
court affirmed the FCC's decision as an interim decision, but
remanded the case back to the FCC for further considera-

exchange carrier access charges. Access Charge Reform Order,

23.
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See ISP lntercarrierCompensation Order, supra note 26,

para. 81.
78
Id. para. 2 n.6. Bill-and-keep is defined as "an arrangement in which neither of two interconnecting networks
charges the other for terminating traffic that originates on
the other network. Instead, each network recovers from its

1. Although this appears to be fairly clear with respect to the
imposition of interstate access charges and reciprocal compensation, 47 U.S.C. §251 (2000); AT&T Corp. v. Iowa Util.
Bd., 525 U.S. 366 (1999) (it is unclear whether the FCC's jurisdiction extends to intrastate access charges). See Intercarrier
Compensation NPRM, supra note 26, para. 121 (stating "we

seek comment (particularly from state public utility commissions) on whether the state commissions have authority to
mandate bill and keep arrangements for intrastate access
charges"). The Commission has also been deferential to assessing the states' role in the Wireline Broadband NPRM. See
Wireline Broadband NPRM, supra note 25, paras. 62-64.
81 See In re Access Charge Reform; Reform of Access

Charges Imposed by Competitive Local Exchange Carriers,
Seventh Report and Order and FurtherNotice of Proposed Rulemak-

ing, 16 FCC Rcd. 9923 (2001) [hereinafter CLECAccess Charge
Order].
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unified compensation regime that would cover
both access charge and reciprocal compensation
payments.8 2 The FCC's goal is to have all carriers
move to a unified system in which carriers no
longer charge each other for the use of their networks, but recover their costs from their end users
originating calls.8 3 With this as the Commission's
goal, it would be inconsistent to require VolP services, historically free from access charges, to become subject to such charges.
In the Report to Congress, the Commission explicitly deferred the question of whether, and to what
extent, phone-to-phone VoIP providers should be
required to pay access charges for originating and
terminating interstate traffic over the facilities of
local exchange carriers, leaving the door open to
regulation. On this issue, the Commission stated:
[Tbo the extent [the Commission] conclude[s] that
certain forms of phone-to-phone IP telephony service
are 'telecommunications services,' and to the extent
that providers of those services obtain the same circuitswitched access as obtained by other interexchange carriers, and therefore impose the same burdens on the
local exchange as do other interexchange carriers, [the
Commission] may find it reasonable that they pay similar access charges. On the other hand, [the Commission] likely will face difficult and contested issues relating to the assessment of access charges on these providers. For example, it may be difficult for the LECs to
determine whether particular phone-to-phone IP telephony calls are interstate, and thus subject to the federal access charge scheme, or intrastate. [The Commission] intend[s] to examine these issues more closely
based on the more
complete records developed in fu84
ture proceedings.

The FCC also noted, however, that it is authorized
to forbear from imposing "any rule or requirement" on IP telephony should it conclude an of8' 5
fering is a "telecommunications service."
The Commission has continued to ponder
whether to impose access charges on providers of
long-distance IP telephony. Eighteen months af82
See generally IntercarrierCompensation NPRM, supra note
26, para. 1.
83 Id. para. 9.
84 Report to Congress, supra note 9, para. 91.
85
Id. para. 92 (citing 47 U.S.C. §160).
86 In re Deployment of Wireline Service Offering Advanced Telecommunications Capability, Initial Order on Remand, 15 FCC Rcd. 385, paras. 37-38 (1999) (subsequent history omitted) [hereinafter Advanced Services Remand Order]
(reaffirming that DSL-based advanced services are telecommunications services and that ILECs must provide nondiscriminatory access to network elements used to provide such
services).
87 IntercarrierCompensation NPRM, supra note 26, para. 6
n.5.
88 See id. paras. 2, 12.

ter the Report to Congress, in the Advanced Services
Remand Order, the Commission reiterated that
providers of phone-to-phone IP telephony may
become subject to access charges in the future. 86
More recently, in the Intercarrier Compensation
NPRM, the Commission explained that "long-distance calls handled by ISPs using IP telephony are
generally exempt from access charges under the
'
enhanced service provider ("ESP") exemption,

87

and suggested moving to a unified regime for all
carriers to avoid the opportunities for regulatory
arbitrage created by the current system, including
the advantage IP telephony providers obtain by
being exempt from access charges when traditional interexchange carriers are not.88
The Commission has not directly addressed
whether providers of IP telephony service should
be required to pay reciprocal compensation for
the transport and termination of local calls.8 9 Exempting IP telephony calls from intercarrier compensation rules applicable to equivalent telecommunications services would appear to create the
same arbitrage and other issues, unless those compensation rules were a unified "bill-and-keep" regime imposed on all providers. In a unified intercarrier compensation regime - whether federal
or state - IP telephony would probably be included. However, as indicated above, the FCC appears to be reluctant to extend intercarrier compensation obligations to arrangements where
none currently exist because its goal is to eliminate all intercarrier compensation arrangements
by moving to a bill-and-keep regime.9 0
3.

Information Service ProvidersEnjoy Freedomfrom
a Host of Other Federal Regulatory Requirements
Information service providers also avoid federal

89
See ISP ]ntercarrierCompensation NPRM, supra note 26,
para. 81.
90
See id. Even if intercarrier compensation rules are extended to IP telephony providers, the obligation of providers
to pay compensation to local exchange carriers will depend
upon whether and the extent to which they use the facilities
of local exchange carriers to terminate calls. Generally, IP
telephony providers will have to interconnect with local exchange carriers in order to terminate calls on the public
switched telephone network. No intercarrier compensation
would be due for a call that originates and terminates totally
on cable facilities. If a cable operator contracts with an interexchange carrier to provide long-distance services to its local
IP telephony customers, the obligation to pay any access
charges due to a terminating LEC would probably fall on the
interexchange carrier.
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surcharges for the administration of the North
American Numbering Plan, Local Number Portability Administration and the Telecommunications Relay Services Fund, all of which apply to
providers of telecommunications services. 9' Federal privacy, access by individuals with disabilities,
truth-in-billing and Communications Assistance
for Law Enforcement Act obligations also do not
extend to information service providers. These
additional fees and consumer protection measures are likely to apply if phone-to-phone IP telephony services are determined to be telecommunications services and may apply even if IP telephony services are not classified as "telecommunications services."

92

a. Privacy
Under Section 222 of the Communications Act,
telecommunications carriers are obligated to protect the privacy of the customer proprietary net93
work information ("CPNI") of their subscribers.
In its Report to Congress, the Commission acknowledged that IP telephony may be subject to the
Commission's CPNI requirements because it so
4
closely resembles a telecommunications service.9
In an on-going rulemaking examining the use of
IP-based telecommunications relay services ("IP
Relay"), the Commission is likewise seeking comment on the extent to which an end-user's proprietary information will remain secure in the IP environment and how the Commission can best protect the privacy of calls made by IP Relay users
95
and the caller profiles of those users.
91 See, e.g., FCC Form 499-A, Telecommunications Reporting Worksheet, at http://www.fcc.gov/Forms/Form499A/499a.pdf. (last visited Nov. 26, 2001).
92 See Wireline Broadband NPRM, supra note 25, paras.
54-61.
93 47 U.S.C. §222 (2000); Implementation of the Telecommunications Act of 1996; Telecommunications Carriers'
Use of Customer Proprietary Network Information and
Other Customer Information; Implementation of the NonAccounting Safeguards of Sections 271 and 272 of the Communications Act of 1934, as Amended, Second Report and Order
and Further Notice of Proposed Rulemaking, 13 FCC Rcd. 8061
(1998) [hereinafter CPNI Order], vacated in part, US West Inc.
v. FCC, 182 F.3d 1224 (10th Cir. 1999), cert. denied, 530 U.S.
1213 (2000); In re implementation of the Telecommunications Act of 1996; Telecommunications Carriers' Use of Customer Proprietary Network Information and Other Customer
Information; Implementation of the Non-Accounting Safeguards of Sections 271 and 272 of the Communications Act
of 1934, As Amended, ClarificationOrder and Second FurtherNotice of Proposed Rulemaking, 16 FCC Rcd. 16,506 (2001).
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In addition, many consumer protection advocates are concerned with the privacy ramifications
of the move to IP-based telephony because IP telephony networks place all data on a single line,
which makes monitoring and surveillance much
easier. 9 6c' These consumer advocates are therefore
urging IP telephony providers to integrate encryption technologies into their service to protect the
privacy of IP telephony calls. 97 Given these con-

cerns, providers of IP telephony are likely to be
subjected to rules intended to protect subscriber
privacy.
b.

Access by Individuals with Disabilities

Section 255 of the Communications Act requires providers of telecommunications services
to ensure that their services are accessible and usable by individuals with disabilities. 98 While the
Act limits this obligation to telecommunications
service providers, the Commission has broadly interpreted this provision to include "all entities
that make telecommunications services available." 99 And, it has used its ancillary jurisdiction to
extend Section 255 to providers of voicemail and
interactive menu services, which are considered to
be information

services.""'

Notably, however,

while Chairman Powell issued a separate statement supporting the Section 255 Order, he expressed his "grave concerns" over the Commission's use of ancillary jurisdiction to reach these
services given Congress's apparent intent to limit
Section 255 to telecommunications services.1 0 1
The Commission has since issued a Further NoReport to Congress, supra note 9, para. 91 & n.189.
95 Consumer Information Bureau Seeks Additional Comment on the Provision of Improved Telecomm. Relay Service,
Public Notice, 16 FCC Rcd. 13,100 (2001).
96 See, e.g., Cost Savings Drive New Web Phone System, IPiSH
TIMES, Oct. 20, 2000, at 60; James Gifford, Is Your VoIP Secure?, COMPUTER TELEPHONY, Sept. 1, 1999, at 99 [hereinafter
Gifford]; Anthony Sawas, VoIP Net Privacy Threat, COMPUTER
WEEKLY, Nov. 18, 1999, at 4.
97 Gifford, supra note 96, at 99.
94

98 47 U.S.C. §255(c) (2000).
99 See In re Implementation of Sections 255 and
251 (a) (2) of the Communications Act of 1934, as Enacted by

the Telecommunications Act of 1996; Access to Telecommunications Service, Telecommunications Equipment and Customer Premises Equipment by Persons with Disabilities, Report and Order and FurtherNotice of Inquiry, 16 FCC Rcd. 6417,
para. 80 (1999) [hereinafter Section 255 Order and Further
NOI].
100 Id. para. 93.
I0' 1i., Separate Statement of Commissioner Michael
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tice of Inquiry seeking comment on the application of Section 255 to IP telephony services. 10 2 In
the FurtherNOI, the Commission asked about the
current status of industry efforts to develop accessible IP telephony equipment, especially given the
extent to which IP telephony will become an effective substitute for traditional circuit-switched
technology.10 3 Chairman Powell recently stated
that the Commission will continue to focus on accommodating special needs, especially in areas
the market will not address effectively. 10 4 Overall,
however, the Commission seems to favor voluntary industry action in this regard over government regulation, and has recognized the Voice on
the Net ("VON") Coalition's voluntary commitment to ensure that IP telephony services are accessible to individuals with disabilities and that access needs are taken into account in the develop10 5
ment of new products and services.
However, some industry experts say "[iit's too
early to tell what effect [VoIP] deployment could
have on telephone users with disabilities."'1 6 Although the industry is working toward a solution,
there is no uniform standard for the assistive technologies ("ATs") used by those with hearing disabilities and, therefore, ATs may not be compatible
with the new technologies being deployed. 1 1

7

As a

result, the industry, along with the FCC's Technology Advisory Council, will continue to look at
these issues and at possible solutions, such as creating "patches and adaptors" to allow new technologies to work with old ATs or migrating persons with disabilities to new ATs, that may be
Powell.
See Section 255 Order and FurtherNOI,supra note 99. In
addition, the Commission recently issued a Declaratory Ruling and Second Further Notice of Proposed Rulemaking regarding how Internet Protocol Telecommunications Relay
Service calls should be classified for compensation purposes.
See generally In re Provision of Improved Telecommunications
Relay Services and Speech-to-Speech Services for Individuals
102

with Hearing and Speech Disabilities; Petition for Clarification of WorldCom, Inc., DeclaratoryRuling and Second Proposed
Notice of Rulemaking, 17 FCC Rcd. 7779 (2002).
103
Section 255 Order and FurtherNOI,supra note 99, paras.
179-82. The Commission has also asked for information re-

garding a new IP telephony service being used by several carriers to provide relay services to persons with disabilities. See,
e.g., Consumer Information Bureau Seeks Additional Comment on the Provision of Improved Telecommunications Re-

lay Service, Public Notice, 16 FCC Rcd. 13,100 (2001); Telecommunications Relay Services and Speech-to-Speech Services for Individuals with Hearing and Speech Disabilities, Report and Order and FurtherNotice of Rulemaking, 15 FCC Rcd.

5140 (2000).
104

FCC Chairman Michael Powell, Remarks Before the Fed-

more compatible with VoIP technology.
c.

08

Truth-in-Billing

Under the FCC's rules, telecommunications
common carriers have certain consumer protection obligations, including providing truthful,
non-misleading telephone bills to their subscribers. 100 These rules require that consumer tele-

phone bills be clearly organized, identify the service provider, contain full and non-misleading descriptions of service offerings, and provide contact
information for each service provider on the
bill. 10 The Commission described its "truth-inbilling" rules as "fundamental statements of fair
and reasonable practices," and, while it rejected
the idea that certain carriers should be wholly exempted from them "solely because competition
exists in the markets in which they operate," it declined to impose the full panoply of truth-in-billing rules on the wireless industry given the lack of
consumer complaints about its billing practices. I11
Even before IP telephony providers become a
significant source of competition for traditional
local exchange carriers, they may find themselves
subject to these or other similar consumer protection obligations because they are held to be common carriers or because the FCC asserts ancillary
jurisdiction to extend these obligations to them.
Moreover, if states perceive a void in this area,
they may attempt to impose consumer protection
requirements of their own on providers of IP teeral Communications Bar Association, at http://www.fcc.gov/
Speeches/Powell/2001 /spmkpl 05.html (Jun. 21, 2001).
105 Section 255 Order and FurtherNOI, supra note 99 para.
176; see also Letter from Bruce D.Jacobs, Counsel to the VON
Coalition, to Magalie R. Salas, Secretary, Federal Communications Commission, WT Dkt. No. 96-198 (July 7, 1999),
available at http://www.fcc.gov/e-file/ecfs.html. The VON
Coalition is a trade association whose member companies are

involved in the development of voice services using data networks, including the Internet. Member companies include
service providers such as Delta Three, IDT, ITXC and USA
Global LINK and their suppliers, including Cisco, Intel,
Microsoft, Netspeak and Vocaltec.
106

John Spofford, Telecom, COMM.

DAILY,

Sept. 19, 2002,

at 6.
107

Id.

108

Id.

109

47 C.F.R. §§64.2400-01 (2001).

110 47 C.F.R. §64.2401 (2001).
11M See In re Truth-in-Billing and Billing Format, First Report and Order and FurtherNotice of Proposed Rulemaking, 14 FCC
Rcd. 7492, paras. 13-14 (1999).
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lephony." 2 Indeed, the FCC's truth-in-billing
rules specifically state that they do not "preempt
the adoption or enforcement of consistent truthin-billing requirements by the states."'1 3 Local
franchising authorities also may attempt to assert
their consumer protection authority under the
Cable Act' 14 as a basis for regulating cable operators' IP telephony services.
d.

CALEA

Congress enacted the Communications Assistance for Law Enforcement Act ("CALEA") to ensure that law enforcement officials with proper
authorization are able to conduct electronic surveillance effectively and efficiently in the face of
rapid advances in telecommunications technology." 5 CALEA applies only to "telecommunications carriers," which are defined under CALEA
to include any "person or entity engaged in the
transmission or switching of wire or electronic
communications as a common carrier for hire."' 16
The Commission, in its order implementing
CALEA, found that facilities that are used to provide both telecommunications and information
services are subject to CALEA, but facilities "used
solely to provide" information services are not.' 17
The Commission indicated that it did so in order
to reach only those "services or facilities that provide a customer or subscriber with the ability to
originate, terminate or direct communications." " A finding that IP telephony is an information service therefore would not necessarily relieve providers from complying with CALEA.
Moreover, the Commission has authority under
112
See, e.g., Rulemaking on the Commission's Own Motion to Establish Consumer Rights and Consumer Protection
Rules Applicable to All Telecommunications Utilities, Interim

Opinion Adopting Interim Rules Governing the Inclusion of Noncommunications-Related Charges in Telephone Bills, 212 P.U.R.

4th 282 (Cal. P.U.C. July 12, 2001) (establishing rules to implement billing safeguards for non-communications related
products and services in telephone bills).
113 47 C.F.R. §64.2400(c) (2001).
114 47 U.S.C. §552 (2000).
''5
47 U.S.C. §§1001-1021 (2000).
1I

47 U.S.C. §1001 (8) (2000).

117

In re Communications Assistance of Law Enforce-

ment Act, Second Report and Order, 15 FCC Rcd. 7105, para. 27
(1999) [hereinafter CALEA Second Report and Order].
118 Id. para. 11. For example, the Commission included

an "illustrative" list of providers subject to CALEA, including
LECs, long-distance providers, competitive access providers,
cellular carriers, PCS providers, satellite-based service provid-
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CALEA to reach any provider of "wire or electronic communication switching or transmission
service to the extent that ...

such service is a re-

placement for a substantial portion of the local
telephone exchange service." 119 This provision
arguably provides the Commission with authority
to reach providers of IP telephony, and the Commission may decide to exercise such authority at
the behest of the FBI or other law enforcement
agencies once IP telephony becomes more wide2

spread.1

1

The FCC's repeated decisions to defer its consideration of whether to classify phone-to-phone
IP telephony as "telecommunications service" for

purposes of determining regulatory treatment
should provide little comfort to IP telephony
providers. All of the FCC's prior statements reflect a common thread. The FCC is keeping its
options open, and where the public interest will
be served by increased contributions to the universal service fund or the imposition of other consumer protection measures, the FCC is well-positioned to apply such regulations to VoIP provid21

ers. 1

The application of CALEA requirements to
VoIP is of even greater importance in a time of
increased homeland security. Indeed, some in
the industry predict the FBI's stricter enforcement of CALEA requirements will "eliminate the
ability to deploy VoIP networks" given that
CALEA is now an integral part of homeland security.'

22

Recognizing the inherent difficulties in

VoIP networks meeting CALEA's requirements,
the industry is working together "to create [an]
interoperable IP network capable of replacing toers, cable operators and electric and other utilities that provide telecommunications services for hire to the public, and
any other wireline or wireless service for hire to the public.
Id. para. 10.
119
120

47 U.S.C. §1001 (8) (B) (ii) (2000).
See, e.g., In re Communications Assistance of Law En-

forcement Act, Third Report and Order, 14 FCC Rcd. 16,794,

16,819, para. 55 (1999) [hereinafter CALEA Third Report and
Order] (asking TIA to study CALEA solutions for packetmode technology); vacated in part and remanded,United States

Telecomm. Ass'n v. FCC, 227 F.3d 450 (D.C. Cir. 2000). The
applicability of CALEA to packet-switched communications
generally remains unsettled. See In re Communications Assistance for Law Enforcement Act, Order, 16 FCC Rcd. 17,397
(2001).
121
See Report to Congress, supra note 9, paras. 91-92; see
also Wireline Broadband NPRM, supra note 25, para 60.
122 John Spofford, Regulation and Security to Share VolP
Standards, Experts Say, COMM. DALY, Aug. 14, 2002, at 2.
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20031
day's circuit-switched network.'

23

Despite these

voluntary efforts, after the September 11th attacks
one thing is clear: it will be difficult to convince
regulators that VoIP networks are not required to
comply with CALEA obligations. As one industry
expert recently stated, "Security is the voice over
24
IP showstopper.'
B.

Congress May Limit the Regulatory Debate

Congress had begun to take notice of IP telephony in recent years. H.R. 1291, the "Internet Access Charge Prohibition Act of 2000 ("Upton Access Bill") ,"125 was introduced by current House
Telecommunications Subcommittee Chairman
Fred Upton (R-Mich.) to codify the FCC's longstanding exemption from access charges for
ISPs.126

An amendment added by the House

Commerce Committee at the instigation of the
United States Telecommunications Association,
however, appeared to invite the Commission to
impose access charges on providers of IP telephony. As amended, the Upton Access Bill stated
that "[n]othing... shall preclude the Commission
from imposing access charges on the providers of
Internet telephone services, irrespective of the
type of customer premises equipment used in
1' 2
connection with such services."

7

H.R. 1291 passed the House by a voice vote, but
was never considered by the Senate. 128

In re-

sponse to the Upton Access Bill, Representative
Edward Markey (D-Mass.), the senior Democrat
on the Telecommunications Subcommittee, introduced a bill that would have specifically prohibited the Commission from imposing access
charges on providers of IP telephony. 2 9 Neither
measure has been reintroduced this year, but the
123

Id.

Id. at 3.
125
Internet Access Charge Prohibition Act of 2000, H.R.
1291, 106th Cong. §1 (2000) [hereinafter Upton Access Act].
126 Access charges are paid by long-distance carriers to
local exchange telephone companies for the use of local facilities to originate and terminate long-distance calls. Even
in this regard the Bill was probably ineffective, because it precluded only "contribution [s] for the support of universal service ... based on a measure of time that telecommunications
services are used in the provision of such Internet access service." Upton Access Act, §2(1) (1). This limited ban arguably
would not have barred access charges paid to local telephone
companies to carry traffic from customers to an ISP's point of
presence.
127
Id. §2(1)(2).
128
Bill Summary and Status for the 106th Congress, H.R.
124

flurry over H.R. 1291 doubtlessly presages fuller
legislative debates over IP telephony as it becomes
more visible in the marketplace and threatens the
revenues of traditional carriers.
Congress's regulatory impulses have also been
active with the enactment of numerous bills dealing with the deployment of broadband services to
consumers. The proposed legislation brings both
Congress and the Commission one step closer to
"regulating" the Internet. The chief legislation in
this series of bills is H.R. 1542, the "Internet Freedom and Broadband Deployment Act of 2001"
("Tauzin-Dingell Bill"), which was introduced by
Representative W.J. "Billy" Tauzin (R-La.), the
Chairman of the House Committee on Energy
and Commerce, and was passed by the House of
Representatives on February 27, 2002.130 Among

other things, the Tauzin-Dingell Bill prevents the
Commission from regulating the "rates, charges,
terms or conditions for, or entry into the provision of, any high speed data service or Internet
' 31
backbone service, or Internet access service."'
The bill, however, preserves the Commission's existing authority over unfair billing practices, disclosure of telephone subscriber information,
transmission of pornography and access to high
1 32
speed services by persons with disabilities.
Moreover, the Tauzin-Dingell Bill would permit
ILECs to provide interLATA high speed data or
Internet backbone services without prior approval
as is currently required by Section 271 of the
Communications Act.1 33 The bill, however, does
contain a limitation that would prevent ILECs
from providing interLATA voice telephone services by means of high speed data or Internet
backbone services without prior approval under
Section 271.134 While the legislation awaited a
1291, at http://thomas.loc.gov (last visited Mar. 10, 2002).
129
Internet Freedom and Broadband Deployment Act of
2001, H.R. 4769, 106th Cong. §1 (2000).
130
H.R. 1542, 107th Cong. (2002) (referred to Senate
Committee after being received from House) [hereinafter
Tauzin-Dingell Bill].
131
Id. §232(a).
132
Id. §232(d)(2)-(3).
13 See id. §6(a); see also 47 U.S.C. §271 (2000). The
Tauzin-Dingell Bill, however, would require ILECs to give the
Attorney General thirty days advance notice of its intent to
commence high speed or Internet backbone service in any
State where it also provides local telephone service, but the
Attorney General may not publicly disclose the notice.
Tauzin-Dingell Bill §6(c) (1)-(3).
134 See id. §6(k).
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vote on the House floor, an attempt by several
representatives to attach a broadband tax to the
bill was defeated.'

35

A new bill introduced by Senators John Breaux
(D-La.) and Don Nickels (R-Okla.) largely has replaced the Tauzin-Dingell Bill, which attempts to
create regulatory parity between ILECs and their
competitors. 13 6

The Breaux-Nickels Bill would

create "regulatory parity" between cable modem
services and DSL services and would require the
FCC to adopt rules to ensure that both types of
broadband access services are subject to the same
regulatory requirements or no regulatory requirements. 1 37 More importantly, the Breaux-Nickels

Bill would prohibit any state from regulating
"broadband services, broadband access services,
and the facilities and equipment used to provide
such services."' 13

Under Breaux-Nickels, "broad-

band service" is defined as "any service that is
used to provide access to the Internet and consists
of or includes the offering of a capability to transmit information at a rate that is generally not less
than 256 kilobits per second in at least one direction," and similarly, "broadband access service" is
defined as "a service that combines computer
processing, information storage, protocol conversion, and wire routing with transmission to enable
39
users to access Internet content and services."'
On the Senate side, Senator John McCain (RAriz.) introduced the "Consumer Broadband Deregulation Act" on August 1, 2002.14" The McCain

Broadband Bill is intended to "ensure that residential broadband services exist in a minimally
regulated environment" so that "the market, not
government, regulates the deployment of broad4

band services."' '

The McCain Broadband Bill

does not define "consumer broadband service,"
other than to limit the term to "interstate residential" Internet access, and leaves the FCC with the
responsibility for defining which services are sufficiently "high speed" to qualify as a "consumer
135 Broadband Tax Bill Could Be Attached to Tauzin-Dingel,
COMM. DuALY, Nov. 28, 2001.
136 Broadband Regulatory Parity Act of 2001, S. 2430,
107th Cong. §1 (2002) [hereinafter Breaux-Nickels Bill].
137

Id. §3(a).

Id.
139 Id. §3(b).
l4
Consumer Broadband Deregulation Act, S. 2863,
107th Cong. §1 (2002) [hereinafter McCain Broadband Bill].
'41
148 CONG. REc. S7931 (daily ed. Aug. 1, 2001) (state138

ment of Sen. McCain).
142

McCain Broadband Bill, supra note 140, §3.
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broadband service" eligible for the deregulation
under the bill. 142 The McCain Broadband Bill has

been referred to the Senate Committee on Com14 3
merce, Science, and Transportation.
The McCain Broadband Bill would deregulate
the rates, terms and conditions for the retail offering of residential broadband Internet access services and remove all federal, state and local regulatory authority over such services. 144 However,

the McCain Broadband Bill explicitly permits the
FCC, states and local governments to exercise
their authority over other types of services even if
those services are provided over the same facilities
45
used to provide consumer broadband service.
As a result, the bill does not affect the ability of
the FCC and state commissions to regulate VoIPlike services provided over the same facilities as
consumer broadband service.
Likewise, Senators Sam Brownback (R-Kan.)
and Ernest Hollings (D-S.C.) have introduced
bills to spur the deployment of broadband services to consumers. Senator Brownback introduced two new broadband deployment bills, the
"Broadband Deployment and Competition Enhancement Act of 2001" and the "Rural Broadband

Deployment Act of 2001."

14 6

Like the

Tauzin-Dingell, Breaux-Nickels and McCain Bills,
these bills prohibit federal, state or local regulation of the rates, terms and conditions of retail
advanced services offered by ILECs. 1 47 Moreover,

the Brownback Broadband Bill requires the FCC
to modify its regulations to eliminate rules that result in "different or disparate" treatment of advanced services or high-speed Internet access services.'

48

Similarly, Senator Hollings introduced

the "Broadband Telecommunication Deployment
Act of 2002," which seeks to substantially improve
consumer broadband access through an investment-based strategy, providing $2 billion in lowinterest loans and grants to fund the build out of

143 Bill Summary and Status for the 107th Congress, S.
2863, at http://thomas.loc.gov/ (last visited Oct. 10, 2002).
144 McCain Broadband Bill, supra note 140, §3.
145

Id.

Broadband Deployment and Competition Enhancement Act of 2001, S. 1126, 107th Cong. §1 (2001) [hereinafter Brownback Broadband Bill]; Rural Broadband Deployment Act of 2001, S.1127, 107th Cong. §1 (2001) [hereinafter Brownback Rural Bill].
147
See Brownback Broadband Bill, supra note 146, §3;
Brownback Rural Bill, supra note 146, §3.
148
Brownback Broadband Bill, supra note 146, §5(a).
146
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broadband in rural and underserved areas. 149 All
three bills have been referred to the Senate Committee on Commerce, Science and Transporta150
tion.
The introduction of these recent bills reflects
Congress's continued focus on the area of new
technologies. Although the bills are an effort, in
the first instance, to reduce regulation of advanced services or high-speed Internet access services, they appear to preserve the possible future
application of regulation to VoIP services.
IV.

TREATMENT OF INTERNET
TELEPHONY ABROAD

VoIP for international calls is a proven market.
Indeed, countries with the highest degree of regulation and legacy subsidy systems promote some
of the most lucrative arbitrage opportunities for
long-distance IP telephony providers. 51 Despite
an aggressive effort by the FCC to bring international accounting rates closer to cost, many countries continue to subsidize domestic phone service
by allowing monopoly providers to charge disproportionately high settlement rates for incoming
international calls (generally paid by U.S. longdistance companies). Whether or not a foreign
incumbent phone company has a policy with respect to the termination of VoIP, the IP telephony
provider can effectively bypass settlement rates by
purchasing local lines (already subsidized) and using those lines for connection to the Internet. To
the incumbent telephone company, a phone-tophone IP call originating in the United States and
terminating on its network looks like nothing
more than a local call. Even if the local incumbent could tell that a transmission was coming
from the Internet, current circuit-switched architectures cannot ascertain whether the packets zip52
ping across their networks are data or voice.'
149

Broadband Telecommunications Deployment Act of

2002, S. 2448, 107th Cong. §§1, 201 (2002) [hereinafter Hollings Broadband Bill].
150
Bill Summary and Status for the 107th Congress, S.
1126, at http://thomas.loc.gov (last visited Mar. 10, 2002);
Bill Summary and Status for the 107th Congress, S. 1127, at
http://thomas.loc.gov (last visited Mar. 10, 2002); Bill Sum-

mary and Status for the 107th Congress, S. 2448, at http://
thomas.loc.gov (last visited Mar. 10, 2002).
151
SeeJohn Williamson, PeeringInto the VoIP Void, GLOBAL
TELEPHONY, May 30, 1999.
152

Carol L. Bowers, The Net Takes On Long Distance, UTIL.

Bus., Jan. 30, 2000.

VoIP's ability to bypass international settlements threatens to undermine the very business
model upon which the international voice traffic
industry is founded. Consequently, IP telephony
is on the radar screens of regulators abroad. International regulatory bodies, such as the International Telecommunications Union ("ITU"), have
recognized the potential damaging effects VoIP
can have on the telecommunications status quo.
In response to the growing popularity of VolP services, the ITU held a World Telecommunication
Policy Forum ("WTPF") dedicated to the issue of
IP telephony in March 2001.153 The major goals
of the forum were to assist the ITU member countries with the changes in the telecommunications
environment; with the emergence of IP telephony, specifically with human resource development; and with education on the new technologies.1 54 Specifically, the ITU focused on the challenges presented by the transition to IP-based networks from a technical perspective, an economic
155
perspective and a regulatory perspective.
The conclusions reached at the WTPF demonstrate the dynamic between the role of telecommunications in "developed" countries, such as the
United States, and "developing" countries like
many of the countries in Africa. While several incumbent Public Telecommunication Operators
("PTOs") announced that "they will migrate all
their international [telecommunications] traffic
onto IP platforms" as a means to offer new and
lower-priced services, many remain concerned
with the use of IP telephony in the local telephone market.' 56 In fact, most policy-makers expect the Public Switched Telephone Network
("PSTN") to remain a viable contender for many
years because of the economics involved in the
migration to IP telephony services, especially for
developing countries. 157 Like many regulators
and legislators in the United States, many PTOs in
153

By its charter, the WTPF may not mandate regulatory

outcomes with binding force, but shall prepare reports for
consideration by the ITU's member states. 2001 ITU Report
by the Chairman, Final Report, para. 2, at http://www.itu.int/
osg/spu/wtpf/wtpf2OO1/index.html (Mar. 9, 2001) [hereinafter ITU Chairman'sReport].
154 Id. para. 2.
155 Id. para. 5.
156
Report of the Secretary-General on IP Telephony, Final Report, paras. 1.4, 1.8, at http://www.itu.int/osg/spu/
wtpf/wtpf200l/index.html (Jan. 31, 2001) [hereinafter Secretary-GeneralReport].
157 Id. para. 1.8.
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developing countries believe the use of IP-based
technologies in the PSTN "may undermine not
only their current revenue streams but also existing universal service programmes."' 158 As a result of the WTPF, the ITU is now conducting
workshops and other forums throughout the
world to facilitate the introduction of IP telephony to developing countries. 159
Several countries permit IP telephony subject
to certain restrictions. 160 Initially, China banned
the provision of VoIP completely. 1 61 Now, China

allows IP telephony services, but only to a limited
extent. A court ruling in 1999 upheld the legality
of rules allowing for multiple phone-to-phone IP
telephony competitors. 6 2 However, China's Ministry of Information and Industry ("MII"), which
has authority over telecommunications in China,
soured the court's ruling by limiting the provision
of IP telephony to a few select licensed carriers
(China Telecom, China Unicom and Jitong) on a
"limited trial" basis.1 63 Despite this setback, China
appears to be growing more and more receptive
to VoIP. Recognizing the benefits of IP telephony
in meeting China's quickly growing teledensity,
the MII has allowed ITXC Corp., a U.S. VoIP provider, to enter into an operating agreement to exchange VoIP traffic with China Telecom. 164 Since

the inception of the operating agreement, China
has become one of ITXC's top international destinations. The MII also decided in May 2000 to upgrade the status of IP telephony from a "limited
trial" service to an "approved service." 165 Further158

Id. para. 1.10.

See ITU, Recent Events, IP Networking & E-Strategy, at
http://www.itu.int/ITU-D/e-srategy/internet/iptelephony/
index (last visited Mar. 10, 2002).
160
Secretary-GeneralReport, supra note 156, para. 4.5. The
WTPF found that there are four broad national policy approaches to IP telephony: 1) inclusion of some or all forms of
VolP within the regulatory regime; 2) prohibition of all IP
telephony; 3) forbearance from regulation of IP telephony
and 4) uncertainty. Id. para. 4.6.
161 See Warren H. Rothman & Jonathan P. Barker,
Telecoms: Start of a New Era, CHINA ECON. REVIEW, Sept. 28,
1999 [hereinafter Rothman & Barker]. In September of
1998, China's Ministry of Information and Industry banned
IP telephony.
162
US Cites Lag in China Telecom Deregulation Efforts,
COMM. DAILY, June 3, 1999.
163
Dr. Peter Lovelock, China IP Telephony Country Case
Study, 13, at http://www.itu.int/osg/spu/ni/iptel/countries/china-iptel.pdf. [hereinafter China Case Study]. On September 28, 1999, the MII issued a regulation allowing China
Telecom, China Unicorn and Jitong to conduct a six-month,
twenty-six city IP telephony trial. See Rothman & Barker, supra
159

more, the MII recently has extended IP-based services throughout the country by granting licenses
66

to other groups.1

Now, China's monopoly providers are facing
tough competition from new VoIP providers as
millions of customers begin to use a low-cost IP
telephony service for international calling.1 67 In
fact, some predict that over a third of China's international traffic may be routed over the Internet
6 8 Moreover, according
in upcoming years. 1
to Edward Tian, CEO of China Netcom, a licensed
VoIP provider in China, IP telephony providers
will grab one-third of China Telecom's business in
the next five years if the company's pricing
169
scheme does not change.
Several other countries allow VoIP to be provided only by the incumbent PTO or by other licensed operators.17 0 Indeed, license restrictions
are one of the principle means by which international regulatory authorities address the legality of
IP telephony. 17 1 These types of terms and condi-

tions in existing licenses can be seen as either prohibitive or supportive of VoIP, depending on the
restrictions placed on the provider and the types
of providers permitted to offer VoIP services.
Often, only the incumbent PTO is permitted to
offer IP-based services to reduce the erosion of
the government's revenue stream.

7

2

IP teleph-

ony is forbidden in Boliva, Egypt, Nepal and
73
Uganda unless offered by a licensed operator. 1

On the other hand, other countries like Japan,
Hong Kong and Singapore 7 4 allow IP telephony
note 161.
164 See China Ministry Makes Internet Telephony Official;
JTXC Service with China Telecom Upgradedfrom "Trial" to "Official Service," BUSINESS WIRE, May 1, 2000.
165 Id.
166
China Case Study, supra note 163, at 17.
167 Leslie Chang, Internet PhoneService Catches on With Millions in China,WALL ST.J., Dec. 21, 1999, at Al4. [hereinafter

Chang].
168
See id. Other government estimates predicted that the
IP telephony market in China would reach $12.2 billion
(U.S.) by 2002. China Case Study, supra note 163, at 6.

169

See Chang, supra note 167.

170

Secretary-General Report, supra note 156, para. 4.10.

171
172

Id.
Id.

173

Michael Minges & Tim Kelly, IP Telephony... Around

the World, ITU NEWS at 15 (Feb. 2001) [hereinafter Around the
World]. In Nepal, however, fax services using IP protocols are

permitted by any carrier. Id. at 15, tbl. 2.
174 Id. at 15. At the end of September 2000, Singapore
already had licensed 70 IP telephony providers. Id. at 15, tbl.

2.
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to grow uninhibited. 1 75
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In addition, VoIP re-

mains relatively unburdened by regulation in
Hungary for the time being. In August of 1999,
the Hungarian Telecommunications Supervision
Office ("HIF") awarded PanTel a license to provide VoIP over the objection of Hungary's entrenched telephone monopoly, Matav. 176 However, the HIF granted the license based on its conclusion that "IP provides insufficient voice transmission quality to pose a significant threat to
Matav's monopoly." 177 Presumably, if PanTel
were proven to offer quality on parity with circuitswitched voice, it would have been denied the license. In fact, as a requirement of VoIP licensing,
Hungary requires a VoIP service provider to declare that VoIP:
is a special kind of data transmission service and shall
indicate the quality parameters thereof [by] meet[ing]
the following requirements: (1) the VoIP service pro-

vider shall ensure a minimum of 250 msec. average delay of voice transmission between terminals and (2) its
general conditions of contract shall not guarantee a
packet loss less than 1%.178

Thus, even abroad, as the IP telephony industry
makes advances in QoS, it will undoubtedly receive unwanted attention from regulators.
Meanwhile, the European Commission ("EC")
appears to be changing its stance on what began
as a hands-off approach toward VoIP. In 1998,
the EC determined that existing forms of VoIP
should not be regulated as "voice telephony" - a
term that means "the commercial provision for
the public of the direct transport and switching of
speech in real-time between the public switched
network termination points, enabling any user to
use equipment connected to such a network termination point in order to communicate with another termination point."' 79 In a testament to the
175 See generally OECD Working Paper on Telecommunications and Information Service Policies; Internet Voice Telephony Developments, DSTI/ICCP/TISP (97) 3/Final, Ta-

ble 1, Apr. 3, 1998, at http://www.oecd.org//dsti/sti/it/cm/
prod/tisp97-3.htm (providing regulatory requirements for
OECD countries as of 1997).
176 See Emma McClune, HungarianEntrant Uses IP to Skirt
Monopoly, COMM. WEEK INT'L, Oct. 25, 1999.
Id.
Ilona Pergel, Communication Authority, Hungary,
ITU Case Study, Regulation of PublicFixed Telephone Services and
VoIP (Voice over Internet Protocol)in Hungary, at http://www.itu.
(Mar.
int/osg/spu/ni/iptel/countries/hungary/index.html
177
178

10, 2002) [hereinafter Hungary Case Study].
179 See Status of Voice Communications on Internet under Community Law and, in Particular, under Directive 90/388/EEC,
1998 OJ. (C6) 4; Commission Directive 90/388/EEC, 1990
OJ. (L192) 10.

unpredictable international regulatory landscape
for VoIP, the EC indicated a 180-degree reversal
of its earlier determination. In initiating a proceeding on telecommunications reform, the EC
warned that future VoIP regulation may change,
stating that "[t] here is no reason to regulate this
service [VoIP] differently from other voice telephony services. Provision of IP-based communications services (including voice over Internet services) would be covered by general authorizations."180 Highlighting the fact that the VoIP industry may become a victim of its own technological advances, the EC also indicated that Internet
telephony providers may be regulated under the
same regime as their voice counterparts when
VoIP service quality equals that of traditional
18 1
voice telephony.
At the WTPF, Nicholas Argyris, director of communications services and policy regulation at the
EC, stated that IP telephony will be covered by a
"new regulatory framework" that the EC will
adopt in 2002. The framework will strive for
"technical neutrality" and an overarching policy
that spans all communications services, including
IP-based networks. 18 2 Moreover, Argyris confirmed that VoIP is currently not regulated in Europe because it is not yet considered a "substitut83
able service" for basic voice services.'
V.

STATES COULD PLAY A MORE ACTIVE
ROLE IN THE FUTURE REGULATION OF
PHONE-TO-PHONE IP TELEPHONY
SERVICES

Various industry players looking to provide consumers more cost effective and efficient innova180 See The 1999 Communications Review: Towards a New
Frameworkfor Electronic Communications Infrastructureand Associated Services, COM (1999) 539 unofficial version §4.1.5.
181
See Robert MacMillan, EU to OK US Signature Plan,
Punt on Net Telephony, NEWSnYrEs, Aug. 14, 2000 [hereinafter
MacMillan]; see also Communication from the Commission;
Status of Voice Communications on Internet under Community Law and, in Particular, under Directive 90/388/EEC;
Supplement to the Communications by the Commission to the European Parliamentand the Council on the Status and Implementation
of Directive 90/388/EEC in Competition in the Marketsfor Telecommunications Services, 2000 OJ. (C 369) 3 [hereinafter EC Sup-

plemental Communication]; Michelle Donegan, World Divides
Over IP Telephony Rulemaking, COMM. WEEK INT'L, Mar. 19,
2001 [hereinafter Donegan].
See Donegan, supra note 181.
182
183
See Macmillan, supra note 181; EC Supplemental Communication, supra note 181; see also Donegan, supra note 181.
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tive local exchange products have recently announced plans to deliver local service via VolP
networks.' 8

4

As indicated above, most of the de-

bate regarding the regulatory treatment of VoIP
services has focused on the use of VoIP technology for the provision of interstate and international services. The providers of these services
have been shielded from FCC Title II regulation
based on claims that they are providing information services. The FCC's most recent review of IP
telephony has not required a change in this reasoning. Moreover, historically, information services have been free from state regulation as a result of the FCC's preemption of state regulation
of information services. Generally, once the FCC
exercises its Title I authority over an "information
service" (as it proposes to do in both the Wireline
Broadband NPRM and the Cable Modem Ruling),
any state regulations interfering with the FCC's
exercise of its authority would likely be preempted. 18 5 In the Computer Inquiry proceedings,

the FCC found that information services must remain free of state and federal regulations to promote the competitive growth of such services.' 8,
As a result, the FCC preempted the imposition of
certain state regulatory requirements on information service providers that would have resulted in
the application of inconsistent regulatory requirements at the state and federal levels. The Ninth
Circuit upheld the FCC's narrowly-tailored preemption because the FCC was able to demonstrate that it would preempt only those state regulations that would negate the FCC's regulatory
87
goals or otherwise frustrate the FCC's purposes. 1
In the Cable Modem Ruling, the FCC appears to
be establishing a similar precedent. In that decision, the FCC finds that services provided via
cable modem service are interstate services subject to the FCC's jurisdiction. More importantly,
the FCC recognizes that a patchwork of state regu184
See supra note I (outlining the recent actions of both
cable and telephony providers to rollout IP-based services in
the local exchange market).
185
California v. FCC, 39 F.3d 919, 931-33 (9th Cir. 1994)
(affirming the FCC's authority to preempt state regulation of
jurisdictionally mixed enhanced (information) services). In
contrast, if the FCC had determined that cable modem service is a "cable service" subject to Title VI, the states would
have limited authority over cable service with regard to access
requirements, franchise requirements and franchise fees. See

Cable Modem Ruling, supra note 57, paras. 97-99.
186
In re Amendment of Sections 64.702 of the Commission's Rules and Regulations (Third Computer Inquiry); and
Policy and Rules Concerning Rates for Competitive Common
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lations may result in inconsistent requirements affecting cable modem service and may limit the
FCC's ability to fulfill its policies concerning the
promotion, investment and deployment of broadband services. 188 In light of those findings, the
FCC is currently seeking comment on the need to
preclude state authorities from regulating cable
modem services and facilities, even if some of
those services may be characterized as telecommunications services. 8 9 Given the FCC's previous
preemption of state regulations governing information services in the Computer Inquiry proceedings and its current statements in the Cable Modem
Ruling, state commissions' ability to impose burdensome regulations on local VoIP services provided via cable modem service may be limited if
those regulations interfere with the FCC's overarching national policy goals.
How the FCC might respond to state challenges
of its authority over cable modem services, features of cable modem services and VoIP services is
difficult to predict, but two recent state decisions
may shed some light. The New York Public Service Commission ("PSC") has issued a decision in
a complaint proceeding between two carriers,
finding that a provider of long-distance services
using IP telephony is subject to access charges because it is providing a telecommunications service, not an information service. 9 0 Although the
New York PSC relied heavily on the FCC's analysis
of VoIP services in the FCC's Report to Congress, the
New York PSC chose to subject the IP telephony
provider to intrastate access charges. 19 1 Conversely, the FCC has repeatedly refrained from
subjecting VoIP providers to access charges or any
other regulatory requirements.
Despite the assignment of access charges by the
New York PSC in the DataNet Decision, its application of the FCC's phone-to-phone IP telephony
definition may suggest a willingness on the part of
Carrier Services and Facilities Authorizations Thereof; Communications Protocols tinder Section 64.702 of the Commission's Rules and Regulations, Report and Order, 104 F.C.C.2d
958 (1986) (subsequent history omitted).
187
California v. FCC, 39 F.3d at 932-33.
188

Cable Modem Ruling, supra note 57, para. 97.

1899 Id. paras. 94-99.
190 Complaint of Frontier Telephone of Rochester
Against US DataNet Corporation Concerning Alleged Refusal to Pay Intrastate Carrier Access Charges, Order Requiring
Payment of Intrastate CarrierAccess Chargesin Case 01-C-1 119, at

6 (N.Y.P.S.C. May 31, 2002) [hereinafter DataNet Decision].
191

Id. at 8-9.
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the PSC to treat differently VolP offerings that require customer premise equipment ("CPE"). Specifically, the New York PSC considered whether
DataNet allowed its customers to place ordinary
calls over the public switched telephone network
19 2
without being required to use different CPE.
A review by the FCC of its preemption authority
with respect to the DataNet Decision could prove
useful in determining how the FCC intends to address the classification of VolP services going forward. The DataNet Decision raises two issues for
the FCC to consider: whether state regulation of
intrastate long-distance VolP services interferes
with the promotion of its national broadband policies and whether VolP service should ever be
considered intrastate. Relevant to the FCC's consideration of these issues is the FCC's tentative
conclusion in its IntercarrierCompensation proceeding that all intercarrier compensation arrangements are within its jurisdiction, including intrastate access charges.' 9 3 The likelihood of such a
review may be slight because of the DataNel Decision's limited precedential value. The New York
PSC specifically noted that this issue was part of a
specific complaint proceeding involving
DataNet's service and does not constitute a gen94
eral policy ruling.
Several other states have discussed VoIP services, but none have regulated the service per se.
192

Id. at 8.

IntercarrierCompensation NPRM, supra note 26, paras.
121-22 (seeking comment on the FCC's legal authority and
responsibility to ensure that all access charges, including intrastate access charges, are subject to the same compensation
regime).
194 DataNet Decision, supra note 190, at 9.
195
Generic Proceeding to Review Voice Over the Internet (IP Telephony), Order Holding Matter in Abeyance in
Dkt. No. 98-651-C, Order No. 1999-183 (S.C.P.S.C. Mar. 10,
1999); see also In Re Practices and Policies Regarding Intercarrier Compensation, Order Providingfor Testimony and Setting
Procedural Schedule in Dkt. No. 001-494T, Decision No. C011225, at 3 (Colo. P.U.C. Dec. 4, 2001) (initiating an investigation to determine, among other things, whether intercarrier
compensation mechanisms should be technology neutral or
whether they should distinguish between circuit-switched and
packet-switched networks); In re Investigation into Appropriate Methods to Compensate Carriers for Exchange of Traffic
Subject to Section 251 of the Telecommunications Act of
1996, Order on Schedule and Issues for Phase II in Dkt. No.
000075-TP, Order No. PSC-01-0632-PCO-TP, at 5-6 (Fla.
P.S.C. Mar. 15, 2001) (opening a proceeding to investigate
the definition of IP telephony and what compensation mechanism should apply to such calls).
196
In re Internet Telephony of the Telecommunications
Industry, Order in Applic. C-1825/PI-21, at I (Neb. P.S.C.
Sept. 28, 1999); see also In re Petition for Arbitration of the
193

For example, in January 1999, the South Carolina
PSC established a generic docket to examine the
issue of IP telephony, but because the South Carolina PSC was concerned about the far-reaching
implications of such a proceeding, it voted to
hold the matter in abeyance. 1 95 Likewise, the Nebraska PSC and the North Carolina Utilities Commission ("NCUC") also have examined their role
in the regulation of IP telephony. The Nebraska
PSC, on its own motion, opened a docket to determine what types of services are included in the
definition of IP telephony, as well as the responsibilities VoIP providers have to consumers and
concluded that, "because IP telephony does not
place the same burdens upon the network as does
traditional switched telecommunications, the obligations of its providers should not be the
same."'19 6 Similarly, when presented with the is-

sue in connection with an interconnection agreement between BellSouth and Intermedia, the
NCUC declined to determine whether IP telephony should be included in the definition of
switched access traffic until the service was defined with some certainty. 97 On the other hand,
in the context of an interconnection arbitration,
the Florida PSC has determined that the definition of switched access traffic should include IP
8
telephony. 19
The jurisdiction of state commissions over IP teInterconnection Agreement Between BellSouth Telecommunications, Inc. and Intermedia Communications, Inc. Pursuant to Section 252(b) of the Telecommunications Act of
1996, Orderin Dkt. 27385, at 31-32 (Ala. P.S.C May 21, 2001)
(concluding that VoIP should not be included in the definition of switched access traffic because the FCC has not addressed the classification of VoIP); In re Petition of Level 3
Communications LLC, for Arbitration Pursuant to §252(B)
of the Telecommunications Act of 1996 to Establish an Interconnection Agreement with Qwest Corporation, Initial Commission Decision in Dkt. No. 00B-601T, Decision No. C01-312,
at 30-31 (Colo. P.U.C. Mar. 16, 2001) (finding that the functionality and network use of IP telephony is different than
circuit-switched technology, and therefore, should not be
subject to access charges), upheld by Decision on Applicationsfor
Rehearing, Reargument, or Reconsideration, Decision No. C01477 (Colo. P.U.C. May. 1, 2001).
197 In re Petition of BellSouth Telecommunications, Inc.,
Recommended Arbitration Order in Dkt. No. P-55, Sub 1178
(N.C.U.C. June 13, 2000); see also In re Petition by AT&T
Communications of the South Central States, Inc. and TCG
Ohio for Arbitration of Certain Terms and Conditions of a
Proposed Agreement with Bellsouth Telecommunications,
Inc. Pursuant to 47 U.S.C. Section 252, Order in Case No.
2000-465, at 5 (Ky. P.S.C. May 16, 2001) (declining to address
the issue of IP telephony because it seems "more hypothetical than actual").
198 In re BellSouth Telecommunications, Inc., Final Order
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lephony is unclear.19' IP telephony calls generally
travel over the public Internet or a geographically
expansive IP network, and the Commission recently reaffirmed that traffic delivered to ISPs is
2 1 Moreointerstate for jurisdictional purposes.111
ver, having determined that cable modem service
is an interstate information service, the FCC also
sought comment on the regulatory implications
of that determination. For example, the FCC invited "comment on any other forms of State and
local regulation that would. . .discourage investment in advanced communications facilities, or
create an unpredictable regulatory environment."20 ' Such an invitation may encourage inter-

ested parties to seek to have the FCC exercise its
preemption authority to prevent state regulation
of VoIP services provided as a feature of cable
modem service. While the FCC has determined
that Internet access service is predominately interstate and, therefore, outside state jurisdiction, this
conclusion has not been applied to IP-based telephony and may not apply to services that do not
provide access to the Internet. Insight into how
states can be expected to respond is reflected in
the challenge mounted by a group of state commissions to the FCC's determination regarding
the interstate jurisdictional nature of Internet
traffic, 20

2

and those proceedings initiated by cer-

tain states to address IP telephony that are described above. In the absence of definitive guidance from the FCC regarding the jurisdictional
nature of VoIP services, IP telephony services peron Arbitration in Dkt. No. 991854-TP, Order No. PSC-00-1519FOF-TP, at 29-30 (Fla. P.S.C. Aug. 22, 2000) (including
phone-to-phone IP telephony in the definition of switched
access traffic). But see In re Investigation into Appropriate
Methods to Compensate Carriers for Exchange of Traffic
Subject to Section 251 of the Telecommunications Act of
1996, Order on Schedule and Issues for Phase II in Dkt. No.

000075-TP, Order No. PSC-01-0632-PCO-TP, at 2-3 (Fla.
P.S.C. Mar. 15, 2001) (opening a proceeding to investigate

the definition of IP telephony and what compensation mechanism should apply to such calls).
199 See Report to Congress, supra note 9, para. 91 (noting
the difficulty in determining whether phone-to-phone IP telephony calls are interstate or intrastate).
200

In February 1999, the Commission first addressed the

jurisdictional nature of ISP-bound traffic and found that such
traffic is largely interstate and thus not subject to reciprocal
compensation. See In re Implementation of the Local Competition Provisions in the Telecommunications Act of 1996; Intercarrier Compensation for ISP-Bound Traffic, 14 FCC Rcd.
3689, 3703 (1999) [hereinafter ISP-Bound Traffic Declaratory
Ruling]. On appeal, however, the United States Court of Ap-

peals for the District of Columbia Circuit vacated the Commission's findings and remanded the case for fiurther consid-

ceived to be purely intrastate - calls that originate and terminate within the same state - may
become subject to a host of regulations historically imposed on telecommunications services at
20
the state level.

3

Recently proposed local VoIP services appear to
offer a service that does precisely that - provide
customers with a service that originates and terminates in the state. 20 4 The application of this technology for the provision of local exchange services raises a host of new issues beyond universal
service, access charges and the other federal obligations identified above. One new issue is
whether providers of local IP telephony services
should be subject to the same basic local exchange service requirements to which traditional
local exchange carriers are subject. Some of these
requirements are: to provide 911 emergency services; equal access to long-distance carriers; state
entry regulation; tariffing and other regulatory
compliance obligations including miscellaneous
surcharges; number portability; resale and interconnection. The effect of each of these potential
regulations is discussed below.
A.

911 Emergency Services

Most states require local exchange carriers to
provide access to public safety and emergency services as a requirement for offering service in the
state.2 0 5 Such requirements are usually imposed
on all providers of local exchange service, regarderation. See Bell Atl. Tel. Cos. v. FCC, 206 F.3d 1 (D.C. Cir.
2000). On remand, the FCC reaffirmed that ISP-bound traffic is jurisdictionally interstate in nature and not subject to
reciprocal compensation. See ISP IntercarrierCompensation Order, supra note 26, para. 1.
201
Cable Modem Ruling, supra note 57, para. 99.
202
See WorldCom, Inc. v. FCC, 288 F.3d 429 (D.C. Cir.
2002).
203
But see California v. FCC, 567 F.2d 84, 86 (D.C. Cir.
1977) (finding that when state regulation of intrastate equipment or facilities would interfere with achievement of a federal regulatory goal, the FCC'sjurisdiction is paramount and
thus the FCC could regulate Foreign Exchange ("FX") service and Common Control Switching Arrangement ("CCSA")
facilities even though those facilities are located entirely
within single states, cert. denied, 434 U.S. 1010 (1978).
204
See supra note 1.
205
See, e.g., Proceeding on Motion of the Commission to
Examine Issues Related to the Continuing Provision of Universal Service and to Develop a Regulatory Framework for
the Transition to Competition in the Local Exchange Market, Case 94-C-0095, Opinion and Order Adopting Regulatory
Framework, at 13, Opinion No. 96-13 (N.Y. P.S.C. May 22,
1996).
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less of the technology used to provide that service.
Providing access to 911 emergency services over
IP-based networks appears to be technically feasible.

20 6

While state law generally governs local 911 service, the FCC has recognized its importance for
all telecommunications end-users. Providing nondiscriminatory access to 911 services to new entrants is a prerequisite for Bell operating companies seeking FCC authorization to provide interLATA service under Section 271.207 In fact,
Ameritech's failure to provide such access contributed to the dismissal of its application to provide interLATA service in Michigan. 208 The Commission also requires wireless carriers to provide
access to emergency services for their subscribers. 20 9 Given the federal and state interest in en-

suring access to emergency services for all Americans, it is likely that providers of IP-based local
telephone services will be required to provide access to 911 services for their customers. Even if IP
telephony is marketed as a "secondary" or "no
frills" offering, regulators will be unlikely to tolerate the possibility that the inability to reach an
emergency service provider over an IP line could
lead to death or serious injury.
A greater challenge for IP telephony providers,
however, may be ensuring that customers can
complete calls in an emergency. The electricity
that comes in over the phone line, which allows
them to continue to operate even during a power
outage, powers most conventional single line
phones. 210 Because packet-switched networks do
not have the same built-in power source that cir206
See, e.g., Stalking the IP Golden Egg, CED MAGAZINE, at
http://www.cedmagazine.com/ced/0004/0004b1.htm (Apr.
2000) (stating that both Telecordia and Cisco have developed IP software with 911 capabilities); INTEGRATED REOverview, at
SEARCH, PROGNOSIS IP Telephony Manager http://www.ir.com/avvid2.asp?Id=225 (last visited July 12,
2001) (advertising IP telephony management software that
includes 911 applications).
207
47 U.S.C. §271 (c) (2) (B) (vii) (2000).
See In re Application of Ameritech Michigan, Pursu208
ant to Section 271 of the Communications Act of 1934, as

amended, to Provide In-Region, InterLATA Services in Michigan, Memorandum Opinion and Order, 12 FCC Rcd. 20,543,

cuit-switched networks do, they are far more likely
to be subject to service outages. 21I To address similar reliability concerns, many states currently require cable operators that provide telecommunications services to supply a backup power source
or a "network reliability unit."2 12 IP telephony
providers may be subjected to similar backup
power requirements as they become more preva2 13
lent substitutes for circuit-switched services.
As is the case with conventional wireline telephone service, state regulators of providers of local IP telephony would probably impose a 911 requirement. Even without such a requirement, IP
telephony providers may face civil liability for failure to connect emergency calls if death or injury
results. Providers may attempt to reduce their liability in emergencies by conspicuously disclosing
the limitations of their service to prospective customers, but such disclosures are unlikely to prevent lawsuits. The risk of liability will remain as
long as there is a possibility that customers will
not be able to complete calls in an emergency. If
IP providers market their services as seamless substitutes for traditional telephone service, the liability risk will increase. Compliance with 911 regulations made applicable to IP telephony may be
the most effective protection against such lawsuits.

B.

2 14

Equal Access to Long-distance Carriers

Local exchange carriers providing wireline services must provide their subscribers with equal access to long-distance providers under the Coincalled an uninterruptible power supply ("UPS"). Id. at 618.
211
See David Wallace, Using the Internet to Cut Phone Calls
Down to Size, N.Y. TIMES, July 19, 2001, at G5.
See, e.g., DPUC Investigation into CoxCom, Inc. D/B/
212
A Cox Communications Connecticut's Installation of
Ground-Mounted Back-Up Generators, Decision in Dkt. No.
00-03-09 (Conn. D.P.U.C. Feb. 7, 2001).
See, e.g., Press Release, American Power Conversion,
213
American Power Conversion Offers Industry's First Power
Protection Solution Designed for Cable Telephony and
Fixed Wireless Comm., at http://www.apcc.com/corporate/
press-room/, (July 27, 1999) (announcing "PowerShield"

nondiscriminatory access to operations support system, inter-

which supplies eight to ten hours of battery backup for communication services during power outages); CYBERFONE APPLIANCE, PRODUCT INTRODUCTION at http://www.cyberfone.

connection, 911 and E911 services).
47 C.F.R. §20.18 (2001).
209
210 See NEWTON's TELECOM DICTIONARY

para. 5 (1997) (rejecting application for failure to provide

(15th ed.

com/products.html (2001) (offering a "telephony appliance"
that offers at least 30 minutes of backup power).
214
Cf Pub. L. No. 106-81, §4 (giving wireless carriers the

1999). If the AC power fails, the telephone system can still

same protection from liability as landline carriers in process-

operate by switching to a backup battery power supply, often

ing emergency calls).
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mission's rules. 2 15 Equal access allows end users
to access the facilities of the long-distance carrier
of their choice by dialing "1" or a five-digit access
code (1OXXX). 2 16 Most competitive local exchange carriers ("CLECs") currently offer subscribers equal access, in large part, because state
regulations require them to, 2 17 although their ob218
ligation to do so under federal law is unclear.

The FCC did not even propose to apply equal access obligations to all wireless carriers until 1994,
twelve years after the first cellular licenses were
awarded,21 9 and it is likely to be just as hesitant to
apply equal access requirements to other emerging technologies like IP telephony. 220 The related
ban on unauthorized changes of a subscriber's
carrier selection, or "slamming," also applies to all
telecommunications carriers except CMRS prov2 21
iders.
In the context of a local VoIP offering, it is unclear whether IP telephony providers would be required to offer equal access, at least initially. The
determination would probably hinge on whether
the service was viewed as a basic local exchange
service or a separate additional or secondary service to the customer's primary local exchange offering. This could be dictated in part by the way
Id.; 47 U.S.C. §2 5 1(g) (2000); see also In re MTS and
WATS Market Structure Phase III, 100 F.C.C.2d 860, 862
(1985).
216
See In re Investigation of Access and Divestiture Related Tariffs, 101 F.C.C.2d 911, para. 1 (1985).
217
See generally Complaint of AT&T Communications of
New York, Inc. Against Bell Atlantic-New York Concerning
Bell Atlantic-New York's Management of the Primary Interexchange Carrier (PIC) Program, Proceeding on Motion of
215

the Commission to Examine the Migration of Customers Between Local Carriers, Notice Inviting Comment in Case Nos. 00C-0897, 00-C-0188 (N.Y. P.S.C. Dec. 28, 2000) (investigating
the development of a system for freeze administration that
will address the alleged shortfalls of the presubscription system); Application of Verizon N.Y. to Introduce Rates and
Regulations for Unauthorized ISP PIC Changes, Decision in
Dkt. No. 00-11-08 (Conn. D.P.U.C. Dec. 27, 2000) (approving
Verizon's tariff for rates and regulations for unauthorized
ISP PIC changes so that the charges will be assessed to the
alleged unauthorized ISP carrier).
218
Compare 47 U.S.C. §2 5 1 (g) (2000) (requiring "each
local exchange carrier" to provide equal access) with Universal Service Order, 12 FCC Rcd. para. 79 (explaining that statutory and policy considerations prevent the extension of "symmetrical" equal access obligations to all carriers receiving universal service support); see also Notice of Inquiry Concerning
a Review of the Equal Access and Nondiscrimination Obligations Applicable to Local Exchange Carriers, Notice of Inquiry,
17 FCC Rcd. 4015 (2002) (examining whether CLECs should
be subject to equal access obligations).
219
See In re Equal Access and Interconnection Obligations Pertaining to Commercial Mobile Radio Services, Notice
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in which the VolP provider offers or tariffs the service, if it is deemed to be a telecommunications
service. There are many state requirements that
apply only to "basic residential exchange service."2

22

If the local VoIP is offered as a non-basic

service, 911 and presubscriptions obligations may
be avoided in certain jurisdictions. There may
also be technical problems in an Internet environment in providing the kind of long-distance
choice that has been commonplace in circuitswitched telephony. Nonetheless, consumers
have come to expect the option of choosing their
long-distance carrier, regardless of whether they
get service from an ILEC or a CLEC. Once IP telephony providers become a more significant
source of competition for traditional local exchange carriers, policymakers are likely to at least
explore the need and feasibility of giving IP subscribers the same long-distance options that are
available to other local customers. The FCC's
findings in its pending Notice of Inquiry to address the application of equal access to competitive carriers likely would be determinative of any
potential future obligation for IP telephony providers. In addition, any decision to impose equal
access on IP telephony would be accompanied by
of Proposed Rulemaking and Notice of Inquiry, 9 FCC Rcd. 5408,
5412-50 (1994). These equal access requirements were later
repealed with respect to wireless carriers. 47 U.S.C. §251 (g)
(2000) (applying equal access obligations to local exchange
carriers providing wireline services).
221)
But see Provision of Directory Listing Information
Under the Communications Act of 1934, As Amended; The
Use of NI I Codes and Other Abbreviated Dialing Arrangements; Administration of the North American Numbering
Plan, Notice of Proposed Rulemaking, Notice of Proposed
Rulemaking, 17 FCC Rcd. 1164, para. 15 (2002) (seeking comment on whether to apply equal access requirements to 411
service).
221
47 C.F.R. §§64.1100-90 (2001).
222
See generally, e.g., 16 N.Y.C.R.R. § 603.1 (2002) (outlining the obligations of companies providing local exchange
service); Proceeding on Motion of the Commission to Examine Issues Related to the Continuing Provision of Universal Service and to Develop a Regulatory Framework for the
Transition to Competition in the Local Exchange Market,
Case 94-C-0095, Opinion and Order Adopting Regulatory F'ramework, Opinion No. 96-13, at 31 (N.Y. P.S.C. May 22, 1996)
(discussing the services all local exchange carriers are required to provide); DPUC Review of Procedures Regarding
the Certification of Telecommunications Companies and of
Procedures Regarding Requests by Certified Telecommunications Companies to Expand Authority Granted in Certificates of Public Convenience and Necessity, Dkt. No. 94-07-03,
Decision (Conn. D.P.U.C. Mar. 15, 2001) (explaining the requirements for obtaining authority to provide local exchange
services).
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slamming requirements (those rules that prohibit
the changing of a customer's telephone service
provider without the customer's consent).
Entry Regulation, Resale, Number
Portability and Interconnection

C.

State commissions vary radically in their application of entry regulations. Most states continue
to require any entity engaged in the provision of
intrastate telecommunications services to seek authority prior to providing such services, and in
many instances, these requirements apply to carriers providing only dedicated services or even resold services. 2 23 Consequently, if phone-to-phone
IP telephony services were determined to be intrastate telecommunications services, it is likely that
the provision of such services by a new entrant
would be subject to entry regulations.
Once such services are deemed to be telecommunications services, the provider becomes subject to all local exchange carrier requirements of
the Communications Act, including number portability, resale and interconnection obligations.224
These obligations may pose special problems for
local VoIP providers utilizing new technologies to
offer their services. For example, a cable company providing local VoIP service through its digital set top box, which is also used for other cable
products, may not be capable of providing the resale of its local VoIP service to other local exchange carriers. Alternatively, where such services are not determined to be telecommunications services and VolP providers are not recognized local exchange carriers, these providers
have no legal right to interconnect with other carriers225 or right to obtain telephone number re-

sources. 226 Both of these components are critical
to a successful local voice service offering and
could pose a practical barrier to entering or sustaining a position in the local marketplace.
VI.

CONCLUSION

The regulatory status of IP telephony has not
been definitively established. Regardless of that
See, e.g., Conn. Gen. Stat. §247(a) (2001); N.Y. Pub.
223
Serv. §99 (2001).
47 U.S.C. §251(b) (2000) (outlining the obligations
224

of all local exchange carriers).
225

In re Implementation of the Local Competition Provi-

status, however, it is unlikely that - beyond the
short term - providers of IP telephony will be
able to avoid regulation completely. International, federal and state regulators have already
begun considering whether universal service, access charges and various consumer protection
rules should apply. As IP telephony providers
make strides toward functionality and service
levels comparable to that of circuit-switched telephony, they will grow more effective at arbitraging anachronistic regulatory regimes worldwide.
This will inevitably lead to VoIP providers siphoning funds from entrenched subsidy mechanisms,
thereby forcing the hand of regulators.
The IP telephony industry ultimately will be
called upon to explain why it should remain unregulated. If VoIP truly achieves QoS levels on
par with that of POTS, those who wish to stifle the
growth of VoIP will be armed with the powerful
argument that parity of service demands parity of
regulation. The strength of the "parity of service/
parity of regulation" argument will essentially
leave regulators with two choices: (1) Regulate
phone-to-phone VoIP in order to attain regulatory parity with POTS; or (2) Gradually deregulate POTS to achieve "deregulatory parity" with
phone-to-phone VoIP when the services are truly
substitutes.
The movement around the globe tends overwhelmingly toward the deregulation of telecommunications services. Accordingly, the second option will prove the most popular. The question
thus becomes will old regulatory structures be dismantled before VoIP attains similar QoS standards to that of POTS? Considering that deregulatory efforts are a slow and politically sensitive
process, the answer is, probably not.
Thus, some degree of regulation will be applied, but probably not all the rules identified
above will ultimately be imposed - and those
that are imposed will probably not be imposed all
at once. It appears clear though, that the more IP
telephony is touted as a substitute or even a complement for basic telephone service, the more
likely regulation becomes. Offering IP telephony
as a secondary or "no frills" service may help resions in the Telecommunications Act of 1996; Interconnection between Local Exchange Carriers and Commercial Mobile Radio Service Providers, 1I FCC Rcd. 15,499, para. 995
(1996) (subsequent history omitted).
226

See supra note 3.
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duce the range of regulation, but it most likely
will not prevent regulation entirely.
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